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CoLl. 

ABATEMENT. 

Legacy to wifo. (Seo Administration, 1.) 

ACCUMULATIOKS. 

Thelluason Act. (See Will, 6.) 

'ACTIO PERSONALIS MOBITUB CUM 
FEBSONA.* (Seo Ezeontor, 1.) 

ACTION FOB DECEIT. (See Company, 9.) 

ADEMPTION. (See Will, 2.) 

ADMINI8TBATION. 

1. Abatement of legaoy— Legacy to wife— Priority. Cazenove ▼. 

Cazenove. 617^. 7. 115. 

2. Action— Fund in Court— Action by creditor against lefratees to 

compel them to refund their legacies— Pa vmcnt out— Itight of 
creditor to stop order. Newoomen ▼. Dodds. ^V. C. 150. 

3. Judgment creditor— Equitable execution. Be Baily. 

Ar.C.28. 

4. Mortgage— Sale by mortgagees out of Court -Auctioneer's 

commission— Court scale. In re Walford; Walford v. 
Walford. S.C.72, 

5. Annuity— Security for annuity— Right of annuitant to have estate 

realised. In re Parry : Sooit v. Leak. L. R. 42 Ch. D. 570 ; 
61 L. T. 380. 

6. Bond— Fund in Chancery— Administration- Dispensing vrith sure- 

ties. In the G-oods of Paxton. 58 L. J. F. D. 4k A.bb; 
y.C.20. 



7. 



8. 



Motion to dispense with sureties— Greater part of estate in 

Chancery— Justifying security required in double the amount 
passing through administrator's hands. In the Goods of 
Morris. 59 L. J. P. D. Jt A. 16 ; X. C. 136. 



Charge of debts on real estate— Direction to executors to pay 
debts— Devise of real estate to executors upon trust. In re 
De Bnrgh Lawson; De Burgh Lawson v. De 
Burgh Lawson. 58 L. J. Ch. 561 ; N.C.GZ. 

9. Debts allowed, but not claimed. In re Macdonald ; M' Alpin 
V. Macdonald. A\ C. 149. 

10. Grout— Administration oath— Application for leave to vary. In 

the Goods of Pridham. X C. 103. 

11. PtndeiUe /«?— Court of Probate Act, 1857, s. 70. In the 

Goods of Fawoett. &&L.J.F.D.JbA,dl; aV. C 106. 

12. Special circumstances— Probate Act, 1857, s. 73. In the 

Goods of Minshull. 58 L. J. P, D, ^A.6Q; A\ C. 96. 



ADMINISTBATION-co»tf/iu#J. 



Col. 2. 



13. Grsnt for the use and benefit of a lunatic- Court of Probate Act, 
1857. s 73. In the Goods of Eodes. 59 L. J. P. D, i:A. 5 : 
y. C. 132. 

14. to creditor— Intestacy— Probate Rules, rule 70— Advertise- 
ment. In tne Goods of Shepherd, y. c. 44. 

15. Presumption of death— Leave to presume death of husband of a 

dec&ised intestate refused. In the Goods of Clark, 59 L. J. 
P. D. d: A. 6 ; X €. 40. 

16. Revocation of grant de honU non, grantee having disappeared for 

some years. In the Go ds of Co veil. 59 L. J, P. D.di-A.T; 
N. a 116. 

17. With will annexed— Executor out of the kingdom —Probate Act, 

1857, S.73. In the Goods of Batterbee. 53 L. J. P. D, 
<t^.38; A'. C'.24. 

Insolvent estate. (See Sequestration.) 

Residuary account. (See Limitations, Statute of, 2.) 

ADMINI8TBATOB. 

Appropriation of share of estate— Mortgage— C/wa? in nr/fjn— Adminis- 
trator of mortgagee— Next-of-kin— Payment of interest to other 
than administrator —Foreclosure— Statute of Limitations. B ar- 
clay V. Owen. 60 L. T. 220. 

See Executor. 

ADMIBALTY. (See Ship.) 

AGBICULTUBAL HOLDINGS ACT. 
(See Landlord and Tenant.) 

ALEHOUSE. 

1. Licence — Rene\val— Notice of intention to oppose— Adjournment 

of licensing meeting —Jurisdiction to entertain objection— J/aa- 
damus to justices to hear and determine- Snfllciency of return— 
35 & 36 Vict. c. 94, s. 42. Begina ▼. Howard. L. K. 23 
Q. tt. Z;. 502 ; 63 L. r. 960 ; 37 ir. A. 617. 

2. Selling beer without licenw— Second offence— Statutes 4 & 5 

Wm. IV. c. 85, s. 17 ; 35 & 36 Vict. c. 94, s. 3, subs. 2. Ex parte 
Authors. y.C.l^ 

ANNUITY. 

Appropriat d fund — Consols -Conversion —Right of annuitants to 
further security— National Debt Convcfijion Act, 1883. 8.20 (3). 
In re Meaobok; Meacock v. Meaoook. y. r.6. 



See Administration, 5. 



APPOINTMENT. 

uigiiiz 



(See Power., 
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APPHENTICB. (See Infant.) 



B AWKBXTPTC Y— eonttnuwJ. 



Col. 4. 



ABBITBATION. 

1. Alleged mi<)take in law-RevoTRtion of i»nbmlMlon— 3 & 4 Wm. IV". 

c. 42, B. 39. James v. Jdmea and Bendall. 53 L. J. Q. B, D, \ 
424 ; y. C. 75. j 

2. Award— AppHcatioQ to make awnrd an order of Court— Notice of ' 

motiotx OT ex parte. Wood V. Biro h.. JV^. C. 82. 

3. Settinjr a«Jde award— Time-Exteneloa of time— Jurlndlc- , 

tlon-9 & 10 Wm. III. c. 15. s. 2-JadlcAture Act, 1873. «.26- ' 
Judicature Act. 1875. 8. 17-Rale9 of Court, 1883, Order LXEV., , 
rulee 7. 14. In re Arbitration between Oliver, ' 
Cotton, and Scott. 59 L. J. Ch. 148 ; A'. C. 129. ! 

4. Time for making- Single arbitrator — Umpire —Public i 

Health Act, 1875.8. 180. aubi. 9. Inre Arbitration between 
Teadon Local Board and Yeadon Waterworks 
Company. Qd L. J. Ch. b65 ; A. r.34. 

6. Examination of witnesses -Companies Act, 1882. t». 161. 162— l 
Rules of Court., 1881 Order XXXVIUrule 5. In re Hysore 
"W-est Gold Mining Company. 58 L. J. ch. 731 : -V. c. \ 
102, 
6. Submission made a Rule of Court ex parte— TLow matter com- 1 
menced ex jwrte is to be as^signed and marked with name of ' 
judge. Be Dowson. X C. 147. ! 

Building Society. (See Building Sooioiy, 1.) ] 

Submission— Revocation. (See Solicitor, 1.) 

ABBEST. 

Sheriff— Sheriffs Act. 1887, s. 14- Debtors Act, 1869. s. 5 Commitment 
order—* Attnohmeiit for debt.' Mitchell V. Simpson. 58 
X./.(2.J».425; .V.r.87. 

ATTACHMENT. (Sec Arrest.) 

ATTACHMENT OF DEBTS. 

Administration in bankruptcr— DiTi'dend payable to judgment debtor 
— Onier XLV.. rule 1- Baokruntcy Act. 1883. as. 63, 125. Prottt 
V. Gr.-gury. 59 1. J. u. BAIB; y. c. 144. 

BANKBB. 

1. Parment In by customer- Trust —Bankruptcy of banker. Be 

Brown, ex parte Plitt. 60 i. T*. 397 ; 37 W. R. 463. 

2. Post-dated cheque— Validity— Negotiability— Complete and regu- 

lar upon the face of it— Notice -Stamp Act. 1870-Bill8 nf Bx- 
r>fange Act, 1832, s. 29. Hitchcoclc v. EdwArds. 63 L. T. 
636. 

Forged instrument. (See Bill of Exchange, 1.) 

BANK OF ENGLAND. 

Bank Charter Act. 1844— Composition to country bank ceasing to issue 
its own notes— Amalgamation with another banking company. : 
Capital and Counties Bank v. Bank of ifingland. 

61 L. T. 5ie. ; 

BANKBUPTCY. 

1. Act of Bankruptcy— Deed of as6lgnm«»nt^Awent of creditor— Mis- 

statement by debtor. In le Tannenberg, exlparte 
Porrier. .v. r.24. ' *^ . 

2. — Execution of deed by creditors subsequently to regis- 

tration— De<>ds of Arrangement Act, 1887. In re Batten, ex 
parte Milne. bSL.J.Q.B.ZSi.y.c.bl. 
3. Unstamped and unregiotered -Deeds of Arrange- 
ment Act, 1887, ss 5. 17— Bankruptcy Act, 1833.s.4(rt). In 
re Hoilingshead, ex parte Heapy. 58 Z J.Q.B,2S1; 

4. — Notice of suspension of pavment— Fraudulent preference 

Be Fleming &, Co., ex parte Trustee. 60 L. T. 154. 

5. Adjudication— Effect of— Title of assignees in Irish bankruptcy— 

Sloney paid to bunkrupt without notice of adjudicntion — Lia- 
bility of innocent apeut-Irinh Bankruptcy Act. 1857. s. 267. 
M'Entiro v. Potter. Z. li, 22 q. B. J). 433 ; 60 /,. r. 600 ; 37 
^y. Ji. b07. 

6. Appeal— Noticp of- Service bv post— Bankruptcy Act, 1883. Be 

Faulccner, ex parte Cochrane. 61 /-. T. 56. 
7. To iho ofllcial receiver— SUy of proceedings. In 

re Hairis, ex parte Harris. -V. ('. 131. 
e. A5.-<t«- Grouinp crop« -Sccuid mortj7n»re bv bankrupt. In re 

Gordon, ex parte Olllcial Becoiver. 61 L. /'.299. 

9, bankruptcy notice -Charging order— Effect of on Hlrires tclong- 
lug to debtor- J U.I jjint-nt credi'or— .Setting nsirle bankruptcy 
noTice Be Sedgwick, ex parte M*Murdo. 60 ^. 7*. 9; 
37 ir. li, 72. 



10. 
11. 

12. 

13. 

14. 
15. 
16. 
17. 

18. 
19. 
20. 

21. 

I 
I 22. 

I 

24. 
25. 



27. 



Bankruptcy notice— Final judgment— Notice not in accoi^anee 
with i nil irment— Order for costs— Amendment. Be Arlcell. 
61/.. 7*. 90. 

Garnishee order— Senrice on debtor K'hile bankmptcy 

notice pending— Debtor not in fact prevented from paving re- 
cctring order uos set aside. Be Dennis. 60 L. T. 343 ; 37 
IF. li. 263. 

Bankruptcy petition — Petitioning creditor's debt— Juflgmont-— 
Pending appeal— Staying proceedings on petition- Power of Court 
to inquire into validity of judgment— Bankruptcy Act. 1883,8. 7(3) 
(4). Be FiHtau, ex parte Scotch Whiskey Dis- 
tillers. L. li. 22 Q. />, Z). 83 ; 37 IK. Ji. 42. 

Deed of assignment for creditors — Assent procured 

bv mi:irenresentatlon — Petition by assenting creditor. Re 
Tannenberg, ex parte Barrier. 60 L. T. 270 : 37 ?r. Ji. 
480. 

Composition scheme- Rescission of receiving order Assent nf 
creditors- Jurisdiction-Bankruptcy Act. 1883, «8. 18,104. Ex 
parte Dixon and Cardus. 59 L. r. 776 ; 37 IK. /.'. 161. 

Costs— Two petitions -Dlsmlsstl of first— Bankruptcy Rules. 1870, 
rule 48. Be Smith, ex parte Booke. 60 L. T. 192 : 37 
IK. 72.553. 

Discharge * In all cases'— Any Misdemeanour Bankruptcv Dis- 
charire and Closure Act. 1887, s. 2. subs. 3. In re Brockel- 
bank, ex parte Creditors. 58 L. J. Q. B. 289 ; -V. c. 61. 

Liquidation under Bankruptcy Act., 1869, s. 125 Closure of 

liquidation— Subsequent resolution to discharge debtor -Reiris- 
trotion refused— Bankruptcy (Discharge and Closure) Act, 1887. 
s. 2. In re Hare & eon, ex parte Hart. 58 L. J. Q. B. ^40 ; 
y. C. 100. 

Refusal— Offences under s. 28 -Additional Facts Bank- 
ruptcy Act, 1883, s. 28 (3). Be Cook, ex parte Cook. 61 
J^.r.335. 

Rnspcnrion of— Condition attached to order— Bankruptcy 

Act, 1883. B. 28. subs. 2. In re HuggLns, ex parte 
Huggins. y. ('. 32. 

Disclaimer— Application for vesting order— Service— Evidence in 
support— Bankruptcy Act, 1833, s. 55. Be Britton. 61 X. r. 
52;37»r.i?. 

— Leaseholds -lAnd burdened with onerous covenants— 
Bankruptcy Act., 1883. ss. 55. 89 -Bankruptcy Rules. 1886, ral-^i 323, 
333. In T*t Gee, ex parte Official Beceiver. 59 L. J. 
d B. 16 ; y. C. 129. 

Examination— Notice to benkmpt to attend— Service abroad— 
Bankruptcy Act, 1883. ss. 17, 127— Bankruptcy Rules, 1886. nilea 
184. 186. In re Wendt. ex parte Official Beceiver. 
y. c. 54. 

— Privileged oommanicatiou— Solicitor and client Client's 
address. Be Arnott, ex parte Official Beceiver. 60 
Ji. r.l09;37 1F.7£.223. 

Fraudulent bankruptcy— Destruction of documents previous to 
presenUtion of petition— Presentation of petition by debtor - 
Debtors Act, 1869, s. 11, subs. 9— Bankruptcy Act, 1883, s. 163. 
Begioa ▼. Beok. .v. a 118. 

Fraudulent preference— Payment to receive statute-barred debt - 
Bankruptcy Act. 1883, ss. 4 (c),48. Be Lane, ex parte Qase. 
b&L.j.Q.B.si5; y.c.ei. 

, Jurisdiction— Petition presentd in wrong Court— Bankruptoy 
Act. 1883 ss. 95. 97. >.x parte Ball, re French. L. n, 24 
U.B.JD.65i38 IK. R. 62. 

Legacy— Retainer against debtor legatee— Legatee an undis- 
charged bankrupt— Legacy accruing within three year^ of close 
of liquidation— Bankruptcy Act, 1869, fcs. 15 (3), 54 (1). Be 
Bess, Bees v. Bees. ,v. C. 17. 

, Order and disposition -Hiring agreement— Assignment of beneflt.a 
under chose in action— Bill of sale. He DaviS. 63 L. T. 157 ; 
37 ?r. li. 142. 

, Proof— Damages for misrepresentation in prospectus— Bankrupt 
director. Jbie Oiles, ex parte 8 tone. 61 /.. r. 82 : 37 
TK. R. 767. 

Protected transaction —Secured creditor -Receiver— Order and 
di<ipojiiiou. Be Tillett, ex parte Kingscote. 60 L. T. 

tlo. 

Receiving order —Re<cis&ioji Jurisdiction— Discretion —Consent 
of cn.luor-*- Jiaiikru;>tcv Act, lSi3, ss. 18, 23, 25, 35, 104. In 
re Hester, ex parte' Hester. /,. n. 22 Q,- B. J). ; GO /,. T. 843. 

Servicp out of jurisdiction Order to attend public exanitna- 

tioti J^lrl^.di(•tlou IJunkruptcv Act. 1833. s. 127 lfc\iikruoU-v 
llulps, 1836. rules 141, IW, 179, 184, 186. In re "Wendt, ex 
parte official t eceiver. L. R. U Q. B. D. 733 ; 61 L. T. 286 ; 
37 \\\R.UU 

uigiTizea oy '^^Jv^v/pi^Lv^ 
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BAISKRUPTCY -eoiUinunL 



33. Stayinsr proceedings— Action aarainst bankrupt— Injunction to re- 

strain refuiied. &^ Spalding, ex parte UiXLcial Be- 
ceiver. 6iz;.r.83. 

34. Staying proceedings pending appeal— Discretion of registrar— 

Bankroptcy Act, 1883. s. 7 (4). Ex parte Ball, in re 
French. L. R. 24 Q. /?./>. 63 : 38 IF. R. 52. 

35. Transfer of actions— Actions pending in Qneen*s Bench Division- 

Bankruptcy Act, 1883, & 102(4). Be Boss, tx parte Trustee. 
37 »'. /;. 2bb. 

36. Trustee — Account— Non-pajrment of moneys into bankruptcy estates 

account -Motion to commit— Bankriiptcy Act, 1883, s. lOZ (5). 
In re Nicholson, ex parte Board of Trade. 37 W. R. 
239. 

37. Trustee -Action for dissolution of partnership— Coats— Bankruptcy 

Arm— Consent order— How for binding on trustee in bankruptcy. 
Bo Chanrry at Brewster, ex parte Peace. 60 L. r. 
395 ; 37 ir, R. 352. 



BILL OF BAJj'E—continved. 



Ck>l. 6. 



10. Registration— Inventory of goods vAtii receipt attached- Sale of 
goods under distress -Contemporaneous agreement to let goods to 
tenant's wife— Documents constituting au assurance of personal 
chattels. French v. fi ombemard. 60 Z. r.48. 



11. 



Inventory and receipt— Sale by sheriff— Hiring agreement 



38.- 



liabilities— Consequence of retaining money— Interest- 



Committal. Be Tatum. GOL.r.l 



39. Objection by Board of Trade— DifHculty of acting with im- 
partiality. He etcoid, ex parte Board of Trade. 
60i^. r.l90;37 Jr. A". 611. 

40. Undischarged bankrupt— Trading without knowledge of trustee— 
Ilight of trustee to take the proiMjrfcy— Bankrupc s claim to in- 
demnity. Be Clar&e. 60 L. T. 335. 

BIGAMLT. 

JSona^fid" and reasonable belief in death of husband or wife— 24 & 25 
v^ict. c. 100, 8.57. Begina v. Tolson. 68 /.. J. M. t'. 97; 
.V. L\ 66. 

BILL OF EXCHANOE. 

1. Forgfd instrument— Xegligcnce— Bills of Exchange Act. 1832, 

e. 7. sub«. 3. Vaglianu v. Bank of England. 53 /.. J, 
«./i.27,357: A'.C.69. 

2. Notice of dishonour— Inability to give notice at time of dishonour 

--^^otice only dispensed with where inability continues up to 
action Bills of ExchnngoAct, 1882. Btuddy V. iJefeSty A 
Higglns. 60/^. r. 647. 
Cheque. (See Banker.) 

BILL OF BALE. 

1. Fornaalitleii— Form in schedule— After-acquired property. Had- 
den. Best dfc Co. v. Oppenheim. 60 L, T. 96i. 

2. Covenants * necessarv for maintenance of security ' 

—Seizure -Bills of Sale Act, 1882. Be Paxton, ex parte 
Pope. eOZr. r.428. 

3. Statement of consideration — Iletention by grantee of 

moneys to meet claims not presently due— Bills of dale Act. 1878. 
a. 8. Where the consideration for a bill of sale is stated to be 
money ' paid ' by the grantee to the grantor, the consideration is 
not truly set forth within section 8 of the Bills of Sule Act, 1878, 
where part of the money is retained by the grantee iu respect of 
claims not then due and presently payable. Bichardson V. 
Harris. X r. 13. 

4. License to take possession of personal chattels as security for debt 
—Assignment of rights under hirc-and-purcba»c agreement— 
As^gnment of future payment— Validity as against trustee in 
bankruptcy of assignor. In re Davis A Co., ex parte 
Bawlingf . X. R. 22 a. U. D, 193 ; 37 »K. R. 203. 

& Receipt of purchase-money of goods— Hlre-and-purchase agreement 
—Loan upon security of goods— Bills of Sale Act, 1878, s. 4 ; Bills 
of bale Act (1878) Amendment Act, 1882, s. 9. la ra Yarrow, 
ex parte Board of Trade. N. c. 129. 

6. Begistration— AfTidavit— Rraidence of grantor— Sufflcienoy of de< 
8cription-41 «!tc 42 Vict. c. 31, s. 10 (2). Oreennaui V. Child. 
69 L, J. Q.B.2n; y. C. 120. 



of goods by purchjwer to debtor's wife— Bills of Sale Acts, 1878 
and 1882. Jones v. Tower Furnis&ing Company. 61 
X. r.84. 

12. Unregistered deed of gift— Subsequent registered bill of 

sale— 'True owner '—Priority— True copy— Wroutr date -Bills of 
Sale Act, 1878, ss. 4. 8. 10 : Bills of Sale Act (1878) Amendment 
Act, 1882, ss. 5, 6. Tuck v. Southern Counties Deposit 
Bank. 68 L. J. Ch, ba9 ; AT. ( '. 60. 110. 

BBIDOE. (See Docks and Harbours.) 

BUILDING CONTBACT. 

Receiving rent— Holding under terms of lease to be granted —Condition 
forre-eutry. Strong V. tiCiin^er. 61Z.. r.470. 

BUILDING SOCIETY. 

1. Arbitration clause— Appointment of arbitrators after action com- 
I meuued. Christie v. ^urtoern Countied Permanent 

Benefit Budding bocieiy. S. C l^. 

2. Extent of borrowing power— 'Amount secured by mortgage'— 
' Building Societies Act, 1874, s. 15 (2). Neath f erznonent 



Benent Building Socioty v. Luce. 

118. 



b9 L. J. vh. 3 ; y. V. 



3. Mortgage redemption— Advanced member— Proviso for redemption 

on payment uccordiug to rules *for time being* of society — 
Alterauou of rules after date of mortgage— Certitlcate of registrar 
—Building Societies Act, 1874, eis. 18, 20, 21. Bosenberg V. 
Northumberland Building Society. L. R. 22 Q. B. D. 
373 ; bO L. 'i\ 608 : 37 ir. R. 368. 

4. Winding-up— Uistiibution of surplus assets— Liability of nnadvanced 

member^i. lu re Middle»Drougti, Bedcar, Saltburn- 
by-ttie-Sea, &c.. Building booiety. bo /.. J. cvk. 771; 



5. ■ 



7. — - Assignment of chotte in flc//o» — Executory interest under 
will— Bills (if Sale Act, 1878, ss. 3, 4. 2fix parte Singleton, 
in re Tiitton. 61 A. 7*. 301. 

Assignment of leaseholds vrlth machinery thereon — No 



separate assignment of trade machinery —Bills of Sale Act, 1878. 
Be Lusty, ex parte Lusty. 60 L. T. 160 ; 37 W. R. 304. 

Defeasance or condition— Collateral security— Life polioy— 

Sche lule Inventory — Personal chattels — Description — After- 1 
acquired property— Keeping up security— Implied covenant -Bills 
of .Sale i«Qt, 1852, a. 4. Carpenter v. Deen. L. R. 23 
Q. Zr./>.5e6. I 



Jurisdiction- Petition by member— Companies Act, 1862, 

8. 199—10 Ueo. IV. c. 56, s. 26. Be London and Metro- 
poiitari Counties BoaeUt, Duudiug, and Invest- 
xnent Socioiy. S. C. 26. 

BUBIAL. 

Body washed ashore. (See Police Magistrate.) 

BUBIAL FSSB. 

Right of church trustees - Bomoval of soil and human remains from 
I another burial ground— Burials Act, 1852. as. 22, 36. Soaddlng 

i V. »i. Panoras Burial Board. Xc'.37. 

CEBTIOBABI. 

! Costs— Jurisdiction to award. (See Costs, 14 ; Practice, 15.) 

I CHAMPEETY. 

! Mortgage— Collateral advantage taken by mortgagee— Bonus payable 
in event at succeeding iu litigation. James V. Kerr. 58 
L. J. Ch. 365 ; A'. ('. 5. 

OH ABIT Z. 

1. Gift or bequest— Lapse— Legacies to two societies, separate at date 

of will, but amalgamated 111 iifetime of testatrix- Public society 
--Codioils. Be Joy; Purday v. Johnson. 60 Z. J. 175. 

2. — Gift of capital towards establishing a school— Validity. 

In re Qolasmid; Mooaita v. Attomt»y-Oener&l. 
A^.C'.127. 

3. *Aged persons'— •Deserving*— 43 Elii. 0. 4. Be Wall; 

Pomeroy v. Will way. 59 L. J. Ch. 172 ; A'. C. 106. 

4. Mortmain— Charitable trust— Land— Void deed— Mortmain Act, 
9 Geo. 11. c. 36, s. 3— Possession on behalf of charity- -Ponession 
by settlor jointly with co-trustee— Uesulting trust. CilUrclier 
V.Martin. 58 /,. /. (A. 586 ; A'. C. 78. 

5. Interest lu land— 8 Geo. II. c. 31— Bonds of harbour trustees 

—Assignment of • rates, tolls, rents,' Ac— Bridge tolls. In re 
Davia; Buckley v. Boyal iVational Lifeboat In- 
stitution. 5B L. J. Ch. 542 : ^V. ('. 122. 

6. — — Impure personalty— Corporation bonds— 9 Geo. II, 0. 36. 
In re Tiiompson ; Bedford v. Teaie. .V. c. 23. 

7. Scheme— Jurisdiction— Constitution— Alteration of scheme. Bo 
Browne's Hospital, Stamford. 60 L. T. 288. 

8. Practice summons— Charitable Trusts Act, 1853, s. 28. In 



re Norwich Town Close IL' state Charity. L.R.^Ch.D. 
298 ; 60 Z. T. 202 ; 37 W. R. 362. 
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CHEQTJSS. (Seo Banker.) 

CHX7BGH AND CLEBQT. (See Soolesiastical Law.) 

CHUBCHYABD. 

Removal of approach by incambent aod churchwardens— Action by 
parishioners la Chancery Division— Mandatory in jnDction— Juris- 
diction. Batten r. Gedye. 58 L. j. vh. 549 ; S. c. 54. 

See Burial Fees. 

COMPANY. 

I. Director— Defect In appointment—Call— Validity— Comnanies Act 

18^ 8. 67. Briton Medical uenerai and ijiie Asao- 
oiation v. Jones. 61 L. T. 384. 

2. Member— Statutory Company — Statutory directors and 

members— Transfer by directors in order to escape liability on 
qnailficatiou shares -Company formed for public benefit -Com- 
panies Act, 1882. s. 199. Be bouth Iiondon Fish Market 
Company. /.. Jt. 39 (A. />. 324 : bO Z. 7*. 68 ; 37 ir. n. 3. 

3. Qualification— Shares held * in his own right' Bainbridge 

V. Bmith. L. n. 41 Ch. Z^. 462 ; 60 L. T. 879 ; 37 W. R. 694, 
4. Dividends— Payment in debenture bonds— r/mi rire;. Wood V. 

Odessa Waterworks Company. 58 L, J. Ch. 628 ; X c. 

83. 
6. Payment out of capital— Wasting property— Injunction. 

Lee V. Meucliatel Asphalte Company. 58 L. J, Ch. 

408; 3'.r.25. 
& Oeneral meeting— Notice- Special resolutions— Companies Act, 

1862, s. 51, Table A, Art. 35. Alexander v. ttimpson. 

69 L. J. Ch. 137 ; y. C. 118. 137. 

7. Resolution to wind up voluntarily— Articles of association 

—Poll. In re British Flax f*roduoers' Company, 
.v.c.io. 

8. Injunction— Undertaking by offlcer of company unnecessary. 

Mancnester and Ijiverpooi Banklus Company v. 
Farninson. -V. o'.4. 

9. Prospectus— Misstatement— Action for deceit— False statement 

made b<mA .^fd^~ Absence of reasonable cauf e for believing it is 
true. Derrj and others v. Peek. 59 /.. J. Ch. 864; 
Ji. C. 85. 

10. Promoter— Deceit— Vendor accepting directorship after 

allotment. Olasier v. Bolls. 58 Z. J. Ch. 325, 820 ; X C. 43. 

II. Reduction of capital— Company purchasing its own shares out of 

Profits. In re Yors Glass Company, ex parte 
loblnson. 60 Z. r. 744 ; 3/ W. R. 471. 

12. Resolation for reduction of ordinary shares alone— Com- 
panies Act, 1867, ss. 9, 11 ; Companies Act, 1877. s. 3. In re 
union Flate-giass Company. 58 Z. j. Ch. 767 ; y. c. 
106. 

13. Shareholder— Not on register -Right to sue. Boaler v. Brod- 

hnrst. -V. ('.6. 

14. Shares— Con tract to take— Reminding allotment. Be West 

liOndon Commercial Bank (Wniteiey's Case). 60 
Z. T. 807. 

15. Issue at disooant— Invalidity of contract— Repudiation - 

Rectification of register— Ignorance of law— Coninauies Act, 
1867, s. 25. In re Biiiiway Time-tables ir'ablishins 
Company. 53 Z. J. Ch. 504 ; y. C. 5u. 

16. Rectification of register R*» Zoedone Com- 
pany, ex pane Higgias. 60 Z. T. 383. 

17. Repayment of money advanced with addition 

Rectification of register. Be Midland ]<;leotrio Ijight 
and fower Company. 60 Z. r. 66t5 ; 37 W. R. 471. 

18. "— Memorandum of association— Power to accept surrender of 
shares --(.Vfra virr<. ] n re Mersina Adana construction 
Company. X C. 99. 

19. Preference shares— Interest at 7 per cent.— Raih^^y com- 

piiny— Intei-est guaranteed by Government u«ed to defray work- 
ing expenses— Failure to pay 7 per cent, to preference share- 
holders. Cliffora V. Imperlca Brazilian, ITatal, and 
Nova Cruz Bailway Company ana Qibbs. 60 z. r. 
60. 

20. Rectification of register— Shares to bo held as fully psid up 

in cash— Registered agreement— Execution by company ouly— 
Companies Act, llj67, s. 25. In re Now Ebernardt Com- 
pany, ex parte Menzies. 59 L. J. Ch. 73 ; .v. c. 86, 134. 

21. ^— Quorum of directors— Irregular appointments- 
Invalid allotment. Be Portusuese Consolidated 
Copper Mines. 63 z. J. Ch. 491 ; .v. c. 51. 75. 

22. Register— Right of transferee to have his name removed— 

Irregalunty in proceedings of company— Xon-complianoe with 
deed of settlement— Shares void or voidable— Estoppel. In re 
Briton Medical and General I«ife Association, 
ex parte Littleton. X C 77. 



OoL8. 

COMFANT-«oR//iiv«f. 

23. Shares— Registration of transfer— Board meeting -Order of busi- 
neas. Be Cawley 9l Co. 53 L. J. Ch. 633 ; .v. c. 46, 75. 

24. Transfer or sale— New company— Dissentient shareholder* 

Weston V. New Quston Company. 60Z. 7'.805. 

25. Winding-up— Agreement between promoters and secretary before 
incorporation- Ratification by company- New agreement— Ap- 
pointment by articles of association Proof for damages. In re 
Dale & Plant. 59 Z. J, ch. 180 ; X ( '. 91. 

26.- 



Costs —Solicitor to liquidator— Solicitors* Remuneiiition Aot» 

1881— General Order under, ckkuse 6. In re United King- 
dom Iiand and Building Association. 68 z. J. ch. 
132; y.C.l. 

27. Dismissal of petition— Compromise— Costs of other parties 

appearing— Discretion of the Court. In re Criterion Gold 
Mining Company. 58 Z. J. Ch.zn; y. c. 38. 

28. Garnishee of creditor of company —Right to present petition 



—Companies Act. 1862, s. 82. In re Combined Woighing 
and Advertising Machine Company. 59 Z. J. ch. 26; 
y. c 113. 
29. Injunction— Stay of proceedings -Foreign action— Com- 
panies Act, 1862, s. 87. la re North Carolina Sstate 
Company. .V.C.39. 

Motion to restrain. British Water-0a8 Syndicate 



▼. No'tingnam and Berby Water-Q-as Company. 

.V. C. 128. 
Objects of company— Substratum gone— Mining property 

undiscoverable. Be Nylstroom Company. 60 Z. T. 477. 
Parish rates— Priority— Judicature Act, 1875, s. 10 -Bank- 
ruptcy Act, 1833, s. 40. In re Art Sngraving Comp*uy« 

XC.36. 
Petitioning creditor— Apportionment Act, 1870 -Companies 

Act, 186^. Be United Omb and Hotel Company. 

60Z. r.666. 
Companies Act, 1862, s. 82. In re Law Courts 

Chambers Company, y. c. 127. 

Petition by landlord— Rent— Apportionment Act, 1870, 



sa. 2, 3 -Companies Act, 1862, s. 82. In re United Ciub 

and Hotel Company, y. c. 46. 
36. — — Proof— Arrears of rent-cbarge Land in possession of 

liquidators. In re Blackburn and Distriut Benefit 

Building Society, ex parte Graham, z. R. 42 vh. D. 

343. 
37. Priority— Judicature Act, 1875, s. 10— Bankruptcy 

Act, 1883, s. 40- -Preferential payment in Bankruptcy Act, 1888. 

Be Art Engraving Company. 60 Z. T. 381. 

38. Provisional liquidator— Duties— Power to borrow- First 

charge on undertaking— Terms. Jn r<* Alexandra Palace 
and Parx Company. 61 Z. T. 325. 

39. — Extraordinary resolution for voluntary ^viuding-np 

— Supervision order — Commencement of winding-up. Be 
AA/est Cumberland Mining Company, y. C. 16. 



40. Power to carry on business -Power to borrow — 

Cuarge on assets— Terms of order. In re Alexandra 
Palase and FarJc Company, .v. c. 102. 

41. Receiver —Debenture-holder— Appointment of receiver 

under express power Right to posM^^ion of property of com- 
piiuy. In re Henry Pound, Son a Hutohens. 58 z. J, 
fA. 792 ; X r. 94 110. 

I 42. Surplus assets— Preference and ordinary shares— Fully-paid 

and p«urtly-paia shares ^Companies Aoi, 1862, ss. 109, 133, suba. 1. 
Birch V. Cropper. 59 Z. /. (7*. 122 ; -V. C 110. 

43. Unregistered company— Literary and 8cientiflo Association 

I — Comoanies Act. 1862. s. 199— Literary and Scientific Instttutions 

I Act, 1854, ss. 30, 33. In re Bristol Atnenesam. y. c. 138. 

44. Voluntary \Wndiug-up— Creditor— Action before resolation 

for windiug-up— tiupervitfiou order -Jliglits of creditor- Judg- 
ment debt- Pricnity— Staying preccedings Lc»ve to continue— 
I Discretion— Costs- Companies Act, 186Z, M. 87, 133, 163. In re 

I Thurao New Gas Co. Z. R. 42 Ch. Z>. 486 ; 61 Z. r. 351 ; 38 

ir. IL 156. 

45. — ^— Distribution of assets Syndicate— Interest In com- 

I pany to bo formed Notice— * Member ' Companies Act, 1862, 

s. 23. Zuccani v. Nacupai Gold Mining Company. 
61 Z. T. 176. 
Arbitration— Examination of witnesses. (See Arbitration, 5.) 
Winding-up— Sale by some of several liquidators. (See Vendor 

and Purchaser.) 
Water company. (See Water Works.) 

CONTAGIOXrS DI8BA8BS (ANIMALS) ACT. 

Rabies- Order of Privy Council— Disease— ii/#«rf''m generh. Begina 
(on the Prosecution of Bellnouse) ▼. Leighton. 
fAuJ.M. c. 67 ; y, c. 18. * r\r\r%i 
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CoLO. 



CONTEMPT OF COXTBT. 



1. AoMoQ for misropresentatioD— Ob«eryation in newspaper before 
trial— Application to ooounit. Hunt v. Clarke. A'. C. 91. 

2.' Pending litigation -Newspaper comments— '^c>Ar«r— Liability of 
printer, iji re American Szohange in Europe. 58 
^y.CA.T06;-V.C'.112. 

CONVEB8ION. 

•Of real and personal estate — Partnership — Heal estate. In re 
Holton ; Holton ▼. Lister. 61 L. T. 467. 

CONVEYANCING ACT, 1881.T8. 43. 

* Property held by trustee in trust for an infait •—Executor- -Trustee. 
Be Smith; Henderaon-Boe ▼. Hitchina. 58 /..y. Ch. 
8eO;.V.C'.94. 

COPYHOLD. 

1. DcYiae of manor— linfranohlscment moneys— 4 & 5 Vict. o. 35, s. 73 
-15 dE 16 Vict. c. 51, 8. 39. In re Allflrey; Allfrey v. 
Allfrey. y.c.Zl, 

2.' IMate tail— Effect of deed of enfranchisement. Ex parte Boliool 
Board for London. ^\ c. 55. 

3. Seisure quousque—jApBe of seventy years— Right to make an 
* entry* on lands -Presumption of enfianchisement— Statute of 
Limitations (3 & 4 Wm. IV. c. 27), s. 2. Be Lidiard and 
Jackson. 58 /.. /. Ch. 785 ; .v. C. 98. 

Vesting order. (See Trustee Act.) 

COPYBIQHT. 

1. Design— Infringement— Registration of design ' for shape or con- 
figuraUon'- Utility ^PatenU. <bc.. Act. 1883, s. 60. Heola 
Foundry Company v. Walker. Hunter Sl Co. l. it. 
UJpp.Cas.b60, 

2. Novelty - - Different material — Registration in different 

classes— Patents, Ac. Act, 1883, s. 47. In re Bach's Design. 
L. R. 42 Ch. D. 661 ; 38 W. It. 174. 

3. Fhotographio portrait— Negative— Rights of photographer -Fine 

Art CJopyright Aot (25 d; 26 Vict. c. 68), s. 1. Pollard T. 
Photographic Company. 58 L. J. Ch. 251 ; .v. c. 3. 

4. Periodical- Joint employers .Toint right of action— Copyright 

Act, 1842, ss. 18, 19. Trade AuziUary Company and 
others v. Middlesbrough, Ac. Tradesmen's Pro- 
tection Association. 58 l. J. Ch. 293 ; .v. C. 6, 23. 

5. Registration— Unregistered version of registered periodical 

—5 & 6 Vict. c. 45, ss. 18, 24. Cate ▼. Devon and Exeter 
Constitutional Newspaper Company. 58 L. J, ch. 
288;.V.r'.17. 

JDesign. (See Design.) 



COSTS. 



OOBTB—eontimifd. 



Col. 10. 



9. Conveyancing— Scale cliar(7C8—< Undertaking any business '-Busi- 
ness completed before order came into operation - Pending 
business - - Notice of election — Solicitors' UemuneTution Act, 
1881 -General Order, rules 2, 6— Schedule 1, part 1. rule 11. In 
re Stewart. L. R. 41 < 'h. Z>. 494 ; 60 L. T. 737. 



10." 



■ Particulars of sale— Solicitors' Remuneration Act, 
1882— General Order -Schedule 2— Discretion of taxing-master- 
Schedule 1, part 1. In re Beach's Trusts : Salthouse 
Beach. X ('. 16. 



11. Injunction— Principal relief sought- Additional Rules, August, 

1875, Order VI., rule 2. Bust v. Victoria Oraviiig Dock 
Company. 60 L. T. 645. 

12. Interest on costs— AdministFation action— Order for taxation. 

In re Marsdon's Estate ; Withingion v. Neumann. 
68 L. J. Ch. 260 ; -V, C. 16. 



13. Joint defendants— Severance of defence— Costs on issues raised b: 
one defendant. 81 
Q. B. 183 : .V. C. 22. 



one defendant. Stumm Y. Dixon and Knight. 58 L, 



.7. 



14. Jurisdiction to award— Order absolute to quash conviction for 

nui'^ance- Criminal cauite or matter. Begina ▼. Parlby. 
JV^.r.l30. 

15. Mortgage— Priority— Disputed title— Originating summons -Order 

LV., rule 5a. Johnson v. Evans (No. 1). 60 Z. T. 29. 

16. Security for— Judgments Exten>i<Hi Act, 1868 —Judicature Act, 

1873, s. 76 -Order XLII., role 24— Companies Act, 1862, s. 122. 
In re Howe Machine Company: Fontaine's Case. 
41 1. R. Ch. D. 118 ; 61 1. T. 170. 

17. Set-off— Different actions — Solicitor's lien — Rules of Supreme 

Court, 1883, Order LXV., rule 14. Blakey v. Latham. 
3'. (.76. 

18. Solicitor attending Bankruptcy Court as witness— (bounty Court 

Rules, 1889— Allowances to witnesses. Chamberlain v. 
Stoneham. N.v.iTi. 

19. Taxation— Counsel — Fees — Scientific evidence —Witnesses— Im- 
portance of issues involved. Iiondon, Chatham and 



1. Agreement as to— Validity- Solicitors* Remuneration Act. ss. 2, 8 
General Order, rule 2, schedule 1, parti. Mearns v. B.napp. 
37ir./i.685. 

Z, Action of contract in High Court— Claim under, but counterolalm 
over, 50f . — Scale of costs - Order LXV., rule 12. Amon T. 
Bobbett. 58 L. J, Q. B. 219 ; N. C. 33. 

.3h Action on contract— Judgment under Order XIV. for 201.- -Trial of 
issue as to residue of claim— Amount recovered under 50^.— 
Order LXV.2rule 12— County Courts Act, 1888 (51 & 52 Vict. c. 
43), s. 11& Barker & Bon ▼. Hempstead. 58 jL. J. Q. B, 
3e9;aV.C.63. 

4. Action founded on tort— Discretion of the Conrt— Issues of fact- - 
County Courts Act, 1867, ss. 5, 12— County Courts Act, }BB&, 
Order LXV., rule 1. 'ViriUiams ▼. Allen. X. C. 17. 

& Appeal— Costs ' left to the discretion of the Court'— County Courts 
Act, 1888, s. 116 — Judicature Act, 1873, s. 49. Bazett v. 
Morgan. 50 L. J. Q.B.^; A'. C 120. 

6. Conveyancing Bankruptcy Rules, 1886, rule 112, and Appendix II. 
Scale of soUcitors* costs. No. VIL, General Regulations, rules 1, 2. 
In re Partltt : Ex parte Board of Trade. 58 L. J, 
Q.A428;XC'.71. 

7. Negotiations for lease— Costs of abortive negotiatians-^ 

Solicitors' Remuneration Act, 1881— General order under Solicitors 
Act, 1881, rule 2 (ft)— Schedule 1, part 2. In re Martin. 58 
X./. CA.478; 3'.C'.54. 

S, Scale chazges— Election by solicitor— (Creditors* administra- 
tion action- Sale of real estate to satisfy debts— To whom notice 
of election should be given—General Order under SoUcitors' Re- 
muneration Act, 1881— Rule 6. Be Backham ; Carter r. 

•Rl^^^VTtftTn, XC.146. I 



20. 



21. 



23. 



Dover Bailway Company ▼. South-Eastem Bail- 
way Company. 58 L. J. ch. 75 ; If. C. 55. 

CJonnsers refresher fees — Mid-day adjournment — Order 

LXV., rule 27 (48). ColUns v. Worley. 60 it. r. 748. 

— Delivery of bills more than a year before death of client— 
Claim of solicitor in admlnistxation of client's estate— Solicitors 
Act (6 & 7 Vict. 73). s. 37. In re Park ; Cole v. Park. 
58 L. J. CK 128, 547 ; .V. C. 6, 49. 

Pending business— Right to elect— Time for election— Scale 

charges— Solicitors' Remuneration Act, 1881— (General Order, 
clause 6. In re Love ; Hill v. Bpurgeon. 58 X. /. CTk. 
272 ; X. C. 11. 

Probate duty— Entry in bill of ooets. Be Lamb. 58 X./. 

<2.Z?.455; .V. C'.68. 

24. Statute of Limitations— Acknowledgment of debt— Implied 

tmise to pay— Authority of solicitor. Curwen v. Mil* 
urn. L. R. 42 Ch. Z>. 424 ; 38 IK, R. 49. 

25. Third party application- -Delivery of bill. Be Bobert- 

son. 58 L. J. Ch. 832 ; N. C. 107. 

26. * Term fee '—Rules of Supreme Court— Appendix N— Adjourned 

summons. In re Levy ; Myers ▼. Isaacs. X C, 11. 

27. Trial with jury — 'Good cause' — Refusal of judge to make order 

as to costs-Appeal— Subsequent order by judge depriving 
successful party of costs -/£«« judieata —Ox^ex LXV., rule 1. 
Huxley v. West London Extension Bailway Com- 
pany. .V.C.4L 

Set off— Cross-actions. (See Practice, 67.) 

Solicitor to liquidator. (See Company, 26.) 



pron 
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COUNTY COTTITCIL. 

1. Appeal— Order for exception from illegal practices at election — 

Judicature Act, 1873, s. 47; Municipal Corporations (Corrupt 
Practices) Act, 1884, ss. 13, 20. Exparte Walker ; In re 
Yorkshire County Council £SIection. 58 X. y. (2. B. 
190; .V.r.l5. 

2. Election— Refusal to except from consequences of illegal employ- 

ment -Appeal on matter of discretion— Circumstances changed 
by result of election- Municipal Elections (Corrupt and Dlegal 
Practices) Act, 1884. Ex parte Thomas. 60 Z^ 7*. 728. 

3. Elected candidate, a woman — ^Votes thrown away— Local 

Government Act, 1888 — Municipal Corporations Act, 1882. 
Hope V. Lady Sandhurst. X C. 56. 

4. Nomination paper— Name of electoral division omitted in the 

heading for form of nomination. Marton ▼. GorrilL 58 L, T, 
Q.B,Z29; X.C.eS. 

5. — Signature of candidate's proposer— Addition to signature 

of word 'junior'- -Name on res^ter without any addution — 
Objection lodged with returning officer. Qledhill ▼• Crow- 
ther. 58 L. /. Q.B.SZI; y. C. 69. 
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OOXTM-TY COUET. 



1. Interlocutory appeal— 51 & 62 Vict. c. 43, sa. 120, 122— Removal 

into High Court— Cause of action— Executor— Survival of action. 
Oarruthers v. Fisher. i\'. C. 135. 

2. Interpleader— Proceedings transferred from High Court— Claim 

for damages — Supreme Court of Jadicature Act. 1884— County 
Court Rules, 1839, Order XXVI I., rules 4, 7, and 8, and Order 
XXXIII., rule 10. Oliver v. Lewis. -V. ('. 148. 
3.. Jurisdiction- Action in High Court -Trial in County Court - 
Claims in contract not exceeding 100/. County Courts Act, 1888, 
B8. 56, 65. Curtis v. Stovin. 58 A. /. Q. B. 174 ; y. C. 21. 

4. ' Leave to appeal— Prohibition— New trial— Striking out 

case— County Courts Act, 1888, ps. 93. 114, 123— County Courts 
Act. 1887. s. 14 -County Courts Act, 1846. s. 89— Judicature Act, 
1873, 8. 45. Ijister v. 'Wood. xV. c. 54. 

5. Particulars of plaint— Lithographed endorsement of solicitor's 

name— Costs— County Court Rule?, 1889, Order TI., rule 10. and 
schedule. Beglna v. Fitzroy Cowper. 59 L.J. Q.if.26; 
iV'. C. 143. 
6. Prohibition— Summons at chambers- Motion on notice— County 
Courts Act, 1888 (51 & 52 Vict. c. 42), s. 127— Rules of the Su- 
preme Court, 1883, Order LIX., rule 8a— Rule 13 of the Rules of 
the Supreme Court, December, 1888. King v. Charing 
Cross Bank. 59 L. J. Q. D, 24. 

COVENANT. 

1. JEtMtrictlye oovenant— Building estate— Implied a^eement binding 
on veudors. Mackenzie v. Childers. 59 /.. /. ih. 188 ; 
N, C. 149. 

2. Covenant not to carry on parUoular business—Sale of some 

articles comprised therein— Overlapping business. Btuart V. 
Diplook Brothers. 59 L. J. Ch, 142 ; A', c. 145. 

3. Lease— Representation as to use of adjoining house— In- 
junction. Spicer v. Martin. 68 L. /. C%. 309 ; N. C, 5. 

4. Plaintifr purchaser of a particular lot, forming part of a 

building estate— Defendants subsequent purchasers of part of 
that lot— Right to sue. King v. Dickeson. 58i^./.C'A.464; 



-y.C'.39. 
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s; 



L Praotioe— Jurisdiction of Court for Crown Cases Reserved after 
>lea of gouty— 11 <fe 12 Vlot. c. 78. a. 1. Begina v. Joshua 
Brown, 61Z.r.594. 
2. BessionB—Jarisdiction— Committal at petty sessions — Trial at 
quarter sessions — Indictment — Amendment — Prevention of 
Orimes Act, 1871, s. 7 (3)— Summary Jurisdiction Act, 1879, s. 17. 
Begina v. WUcox. 37 }K. R. 686, 

DAMAGES. 

.1. If easnre of— Principal and agent— Warranty of anthority. Meek 
V. Wendt. L. R. 21 Q, B.D.VZB; 69 L. T. 558. Affirmed by 
O.A^ W.N. 1889, 14. 

2. Remoteness— Collision — Loss of profits— Agreement to pro- 
vide vessel for particular voyage — ReitUntio in integrum. 
Owners of ss. Graoie v. Owners of ss. Argentino. 
L. R. 14 App. Cos. 519. 

DEBTOBS ACT. (See Arrest.) 

DESIGN. 

Hew or original— Rectification of regist^jr— Patents, Designs, and 
Trade-marks Act, 1883, ss. 47, 60. Jn re Bead 9l Gres well's 
Design. 58 L. J, ch. 624 ; .V. C. 94. 

DISTBIBXJTIONB, STATUTE OF. 

1. 'Next-of-kin in blood according to the Statutes of Distribution*— 

Bxclusion of widow. In re Fitzgerald. 58 L, J. Ch. 662 ; 
iV'.t'.62. 

2. Will of domiciled Scotchman— Leaseholds in England— Bequest 

invalid by lej: loci rei f^cc— Persons entitled— Next-of-kin ao- 
cording to Scotch or ISngliah law. Dunoan v. Lawson. 58 
L. J, Ch. 502 : .V. C. 50. 

DOCKS AND HABBOUBS. 

Bridges— Statutory duty to build bridge over dock entrance— Good 
and substantial bridge for carriages, horses, and passengers- 
Bridge sufficient for ordinary traffic— Kstablishment of boiler and 
engine factory— Extraordinary traffic— Duty of company to 
strengthen bridges. Begina v. East and "West India 
Dock Company. 60 Z. r. 232. 

EASEMENT. 
Wall— Inserting beam or rafter in wall— Alleged trespass— Statute of 

limitations. Waddington v. Nayior. 60 L. T. 480. 
Light. (Seel.ight.) 
Support. (See Mine.) 



ECCLESIASTICAL LAW. 



CoLI2. 



1. Benefice — Resignation — Acceptance — Condition — Validity. 

Beichol ▼. Bishop of Oxford and others. 59 L. J. 
t%.66; X('.81. 

2. Bishop— Rubrics— Acts of Uniformity— 1 Eliz. c. 2 and 13 ft 14 

Car. II. 0. 4. Bead v. Bishop of Lincoln (No. 2). 
L. R. 14 P. D. A A. 148. 

3. Illegal practices In condnct of Divine Service— Jurisdiction 

of arcli bishop. Bead v. Bishop of Lincoln (No. I). 
L. R. 14 /». Z>. 88 ; 61 L. T. 403. 

4. Public worship— Rercdos— Unlawful images or sculptured subjects 
in cathedral church- Representation of inhabitants of diocese — 
Discretion of bishop to entertain representation— Public Worship 
Regubition Act, 1874, ss. 8. 9. Begina v. Lord Bishop of 
London. 58 L. J. Q. Ji. 385 ; .V. v. 79. 

ELECTION. 
County Council. (See County Council.) 
Mnnidpnl. (See Municipal Corporation.) 
Parliamentary. (See Parliament.) 

ELEMENTAB7 EDUCATION ACT, 1876. 
(See School Board.) 

EQUITABLE EXECUTION. (Sec Beceiver.) 

ESTOPPEL. 

Conduct— Delivery order— Order by mercliant upon himself as wharf- 
inger. G-illman & Spencer v. Carbutt & Co. 61 L. TV 
281 ; 37 ir. R, 437. 

EVIDENCE. 

Foreign law— Evidence of foreign advocates -Power of English Court 
to refer to foreign code. Concha ▼. Murrleta ; De Mora- 
V. Concha. L. R. 40 CA. /;. 543 ; 60 L. T. 798. 

(And see Practice, 29-33.) 

EXECUTOB. 

1. Action against— Actio personnlis morilur rum orrwmi—nduciaiy re* 

lation. Concha ▼. Murrieta; De Mora v. Concha^ 
L, R, 40 Ch, Z>. 543 ; 60 Z. y. 798. 

2. Action against— Jurisdiction— Partnership property- Formation of 

limited company. Be Crawshay : Dennis v. Crawshay- 
63 2.. 7. 357. 

3. Xiiability— Distribution of assets under Lord St. Leonard's Act, 

B. 29 — Advertisements for creditors and claimants. Be- 
Bracken ; Doughty v. Townson. A'. C 47. 114. 

4. — Distribution of assets after advertisements- 22 & 23 Viot- 

c. 36, s. 29. Be Frewen ; Frewen v. Prewen. 60 L. T- 
963. 

5. Fraud of co-executor— Legacy of stock— Payment by cheque 

—Forgery. Be Bennison ; Cutler v. Boyd. X C. 48. 

6. Retainer— Order for aooonnts— Rules of Supreme Court, 1883^ 

Order XV., rule 1. In re Barrett ; Wmtaker v. Bar- 
rett. iV. C.126. 

7. Set-off— Undischarged debtor— €lose of liquidation— Gift of lei 

^\ithin three years of close of liquidation— Bankruptcy Act, 1 
8. 54— Costs. Be Bees ; Bees v. Bees. 60 L, T, 260. 

(And see Will, 27-30.) 

FALSE IMPBISONMENT. 

Issue of warrant for arrest under Criminal Iaw Amendment Act, 1885» 
s. 10— Judicial act. Lea V. Charrington. 58 /.. /. Q. //. 461 ; 
iV'.C'.71. 

FALSE PBETENCES. 

Money lender- Promissory note for 100/. obtained on repreaentatioib 
that 100/. would be advanced— False representation of existing, 
fact. Begina v. Gordon. 58 L. J, M. C, 117 ; N, c. 66. 

FOBEION JUDGMENT. 

Final or interlocutory— Foundation for action in England. NoUTion 
Y. Freeman and others. A', c. 133. 

FOBEIGN TBIBUNAL. 

DiBCOvery In aid of proceedings before foreign Court. DreyfUs 
Brothers St Co. v. Peruvian Guano Company* 

58 L, J, Ch, 471, 758 ; .V. ('. 38. 
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CoL 18. 



FBAUBS, 8TAT17TB OV. 



ent for leue— Kames of partieB— Sfgiwtare by teiMuit— 
)Gar.JI.a3,B.4. BtokeU v. ITiven. XC'.30,69. 

2. Interat in land— Memomndam in writing— Partnenbip—Afrree- 

ment to retire. Oray v. Smith. 58 Z. /. Ch. 145 ; A\ C. 99. 

3. Hemoruidnm— Gonnterpart— Hiadesoriptioo of yendor. Butcher 

V.Nash. eiL.T,nr 

•4. Name omitted in body of -Signatnre of lessee. Stokell 

V. Niven. 61£.r.l8. 

FBAXTDUIiBVT PBBnBXVCB. 
(See Banhraptoy, 25.) 

FBSB lilBRABIES ACT. 

Adoption by borough— Issue of ToUnff papers— Owners or occupiers— 
Foblio Libraries Acts. 1855, 1866* 1877. Attomey-Genexal 
V. Mayor, Aa, of Croydon. 58 L. J, Ch. 527 ; .v. c. 58. 

GAMS. 

Sealer in game— Possession of Bussian partridges after ten days from 
expiration of the season— 1 it 2 Wm. lY. o. 32, ss. 2, 3, 4. Guyer 
▼. Beginam. 58 L, J. M, C. 81 ; X c. 56. 

GAMING. 

'Wagering— Turf oommission agent— Contract with oostomer to make 
bets with third parties Toid— Gaming Act (8 & 9 V^ict. c 109), 
s. 18. Cohen v. Kittell. 58 Z. y. Q. B. 241 ; X C. 43. 

GABNI8HBS. (See Company, 28 ; Husband and 
-Wife, 19.) 

GOODWIIili. 

Sale of 8<dicitor'8 basiness— Bight to documents. (See Solicitor.) 

GBENK MABBIAGBS ACT. 

47 ft 48 Vict. 0. 20- Citation— Practice. Soaraman^a T« Attor- 
ney-General. 58 L. J. F. D. d:A.SS; N. C. 87. 

HABEAS COBFirS. 
fssaeof writ— Inability to oomply with writ. Beglna v. Bamsrdo. 
XC.14a 

HACKNX7 CABBLAOE. 

Zioense-Omnibns— Standing or plyingfor hire-^>ustoms and Inland 
Bevenue Act, 1888, s. 4, subs.5. Hickman Y. Birch. b%L.J, 
M. C. 22 ; y. i\ 144. 

HAWXEB. 

lieense— Penalty of selling without license under local Act— Sxemp- 
tion under public Act— Bolton Improyement Acts, 1862 and 1865 
—Hawkers Act, 1888. Openihaw v. Oakeley. 60 L. T. 
929. 

HIGHWA7. 

1. License— Exemption— LooomotlTe used solely for agricultural 

purposes- Highways and Looomotiyes (Amendment) Act, 1878, 
s.3lEme ▼. Hul^e. eei./.jr.C.91;.V.C'.63. 

2. Publio nuisance— Heap of rubbish by roadside— Horse shying— 

Injuries caused— Evidenoe. Brown and "Wife v. Eastern 
and Midlands Bailway Company. 58 L. J. Q.B.212; 

HUSBAND AND WIFE. 

Quaglieni ▼. Quaglieni 



-Adultery of husband in* 
Stoker v. Stoker. 



1. DiTdoe— Age of co-respondent. 

and Wood. y. C 52. 
2, Both parties guilty of adultery 

oestuous — i)earee niil — Discretion. 

■3. — Co-respondent— Application to proceed without citing- 
Person menUoned by name In petition— No evidence against him 
but admission of respondent— IMyorce Act (20 & 21 Vict. c. 85), 
8. 28. Payne v. Payne. 60 L, T. 238. 

- Leaye to proceed without— ^Wife's confession onl; 



m 



eyidence of adultery— 20 & 21 Vict. c. 85, s. 28. Gill ▼. O: 

jr. C. 90, 
&, •'—^ Evidence— Aggravated assault— Order of justices for separa- 

tlsn and maintenance— Bvidence of husband as to hi« means— 

Appeal— Affldavits— Matrimonial Causes Act, 1878, s, 4. Powell 

V.PowelL L.R.lAF.B.lTlieiL.T.m. 
A — — — Bigamous marriage— Petition— Leave granted by 

Court to give evidence by affidavit— Special circumstances. 

EUamv. Ellanu 58Z./.i'.i>.it.i.56: .Y.C.72,131. 



Col. 14. 
HUSBAND AND VTlVEt-tofUiHued, 

7. Divorce— Evidence— Wife's petition— Desertion and a<lultery— Judi- 
cial separation on ground of desertion— Appeal— Behearing- Judi- 
cial knowledge of evidence given at former hearing. Chambers 
V. Chambers. 60 L. T. 514. 

8. Connter>charge of adultery b y husband against wife- 
Intervention of person charged. Wheeler ▼. Wheeler. 
58 L, J. P. D. <£• ii. 65 ; A*. C. ffi. 

9. Husband, petitioner, guilty of misconduct disentitling him 

to relief -liatrimonial Causes Act. 1857 (20 & 21 Vict. c. 85), s. 31. 
Starbruok r. Starbruok. >'. C. 131. 

10. Maintenance— 2>Kat aola clause. Iiister T. liiater. 

.V. C, 104, 126. 

11. Bespondent leading an immocml life before marriage -^Costs 

—Co-respondent not condemned in. I«esrmouth ▼. IjCar- 
mouth. 5e£./.i>.z>.<£'il.l4;iir. ai5l. 

12. Two trials -Wife acquitted of adultery on alimony first 

trial— Jury discharged on that point on second trial- Other issues 
found against wife— Decree nM pronounced after first trial- 
Decree rescinded after second trial— Appeal to Court of Appeal 
against rescission of decree— Order for continuation of alimony 
pendente We pending appeal. Butler V. Butler. 09 L. /. 

13. Trial— Undefended cause— Former petition still on files of 

Court— Befusal of decree on second iMStition. Onslow v. 
Onslow. 60 /v. r. 680. 



14.- 



15.- 



Wife's costs— Order to pay taxed costs into registry— In- 
junction to restrain respondent from receiving a sum of 1,400/. 
Oillett T. Gillett. 58 X. /. P. />. ^^ ^. 84 : .V. c. 100. 

Wife*B petition- Date of charge of adultery wrongly stated 

in petition — Leave to amend — Beservice. Charter v. 
Charter. 58 L. J, P. D. <£ .i. 44 ; N. C. 44. 

16. Judicial separation— Decree against wife— Subsequent molestation 
of husband by her— Jurisdiction of Court to attach her for con- 
tempt Smith ▼. Smith. 58 L, J. P. D, A A. 9. 15 ; N. C, 
152. 

17. Weekly sum for support of wife— Further evidence on ap- 
peal-Offences against the Person Act (24 4c 26 Vict. o. 100), ss. 42, 
43 ; Matrimonii Causes Act, 1878 (41 & 42 Tict. o. 19), s. 4, 
subs. 2. In re 'William PoweU. N. C. 104. 

18. Marriage— Validitv— Gretna Oreen marriage— Legitimacy Declara- 

tion Act. Gardner v. Attorney-Grenerai. 60 L. T. 839. 

19. Married woman— Garnishee order-judgments for and against 

nuurried woman— Entry of judgment— Order XLY., rule 1— Order 
XLI., rule 3. Holtby v. Hodgson. 59 Z. /. Q. /?. 46 ; y, C, 
12L 

20. Married Women's Property Acts— Contracts binding separate estate 

-Presumption— Besysonable inference— Clothing bought with 
separate income— 45 & 46 Vict. c. 75, s. 1 (3). I«eake ▼. Drif- 
field Z.iZ.24Q ^./>.g6;38ir.iZ.93. 

21. Married woman— LiabtUty—Breaeh of trust or contract. 

Davies ▼. Stanford. N. c. 90 

22. — Separate property— Form of judgment— Restraint 

on anticipation. Gulmoye ▼. Cowan. 58 L,J. ch, 769; 
y. c. 107. 

23. 1882, s. 17 -Order to deliver up property belonging to wife.' 

Wood V.Wood. SiL,J.P.D.i:A.eS;y.C.B^. 

24. Separate estate— Bestraint upon anticipation— Contract- 
Property bound by contract— Proof of existence of such prmwr^ 
—Onus— 45 ft 46 Vict. c. 75, s. 1, subs. 3. Leake v. Driflleld. 

&dL,j.(i.B.9a; y.cia, 

25. — * Settlement— Debt contracted by wife after marriage -Poet- 

nuptial settlement of wife*s property made after debt oontr|Bted 
— Validity against creditor— Creditor's right to receiver— 45 & 46 
Vict. c. 75. Hemingway v. Braithwaite. 61 L. T, 22A. 

26. Property of wife— Covenanted 

acquired property— Death of w 

restriction to property acquired during coverture. 

Shirley. 59 ^. /. c%. 29 ; .V. C. 119. 

27. — Bestraint on anticipation— Settlement by wife. 

Wood ; Wood v. Hooper, -v. c, 96. 

Power of Court to bind her interest -Belease of 



bv hnsband to settle wife's after- 

-Death of wife In lifetime of husband— Implied 

Fisher v. 



Be 



power of appointment among children— Conveyancing Act, 1881, 
s. 39. In re Little s Harrison v. Harrison. 58 L, J. Ch, 
233;.V.t'.2L 

29. ' Separate estate— Wedding presents— Marriage settlement. 

Be Jamieson : Pannell v. Jamieson. 60 L. T, 159 ; 37 
W. R, 464. 

30. Gift by wife to husband— Evidence. In re Flamank ; 

Wood V. Cook. 58 L. J. Ch. 518 ; y. C. 26. 

31. Gift to husband— Xon-acoeptance— Trust— Belease. Be 

Blake : Blrte Jigipit^^ 46/^^;?^. JLMI. 



THE LAW JOUHNAL. 



fNOTlBS OF 0ASB3. 
L Mareh 22, 1890. 



Ool. 16. 

HUSBAND AND WrFB-eontinutd. 

32. RMtitutioa of conjugal rights— Demand for oohabitation prior 

to Bolt— Bvldanoe of pre-marital inoontlnenoe- -47 ft 48 vlct. 

c. 58, a. 2— DlToroe Rules, 1869, r. 175. Mason ▼. Mason. 

61 X. 7.304. 
33. I>emand to return to cohabitation— Petition— Rule 175— 

Subttitnted senrioe. Macarthur v. Maoarthiir. 58 L. J. 

i>.2>.<fril.70; 3. C.IOO. 
34. Frevious demand for cohabitation must be oonclllatory— 

Rule 175. Smith v. Sxnitli. 59 L, /. />. D. 4: A. 9, 15 ; Jf. C, 

115. 
35. Settlement— Marriage of Englishman witli foreigner— Foreign 

marriage contract- -Disability of married woman acoording to 

foreign law— Family arrangement— Lapse of time. Gase v. 

Case. J^.C.l26. 
Nullity of marriage. (See Nullity.) 

INCOMS-TAX. 

1« Business carried on abroad— Partner resident in England— Liability 
to income-tax ou profits of business not received in Bngland— 
b & S Ylct. 0. 35, ss. 100, 106, 108-16 & 17 Viet. c. 34, s. 2, 
schedule D. Colaulioan r. Brooks. 59 L. J. Q. B. Si; 

y. c, iia 

2. County lunatic asylum— Justices— Medical officer's apartments— 

5 ft 6 Vict. 0. 35, s. 61, No. YI.— 16 A 17 Vict. e. 34, schedule A. 
Bray r. Lanoaster Justices. 59 £. J. M.C.5^; ^\ c. 21. 

3. Life insurance company- Mutual insurance— Return of premium 

—Bonuses— Trading— Annual profits or gains— 16 & 17 Vict. c. 34, 
schedule D. New Tork Iiife Insurance Oompany r. 
Styles. L. K, l^ App. Cos, 381 ;eiL.T. 201. 

INFANT. 

1. Apprenticeship — Injunction — Covenant to serve. De Vran- 

cesco Y. Bamum and others. 59 i. J. Ch, 151 ; A\ c. 
134. 

2. Contracts — Action ex delicto — Infants Relief Act, 1874. Be 

Seaffer ; Seeley v. Briggs. 60 L. T. 666. 

3. -^— • Building society— Allotment of land to infant— ContributSon 

due after infknt came of fall age— Plea of infancy— Ratification 
— Infknts Relief Act, 1874. Whittingham ▼. Murdy. 
60/.. 7.966. 

4. — Maintenance— Trustee— Exeoator— Property held in trust 

for infant— Bequest of residue to infant— Oonveyanoing Act, 1881, 
s. 43. Be Smith : Henderson Boe v. Hitohins. 58 
/.. /. Ch, 860 ; Jf, C, 94. 

5. Past maintenance— Life interests— Conveyancing and Iaw of Pro- 

perty Act, 1881. s. 43, subs. 2— Two fnnds. Be "Wells : Wells 
V.Wells. 59^./. C'A.113;^.C'.42. 

6. Void contract — Right to recover moneys paid under — Infants 

ReUef Act, 1874 (37 ± 38 Vict. c. 62), s. 1. Valentini v. 
Canali. 69 L. J. Q. B. 74 ; .v. C. 139. 

Property held by trustee for. (See Conveyancing Act.) 

INIiANO BEVJtaNujQ. (See Alehouse, Income-tax, 
Licensing, Hackney Carriage Iiioense, &o.) 

IN8ITBANCB. 

1. Fire — Contract — Slip of policy — Effect of. Thompson v. 

Adams. L,R.2ZQ,B,D\kl, xttumpaoa v. 

2. life — Construction of policy —* Injury caused by accident' — 

' Death from effects '—Death from cold due to debility caused by 
accident— Proximate cause. In re Arbitration between 
Isitt and the Bailway Passengers Assurance Ccoi- 
pany. 58 L. J. q. b. 191 ; N. C. 12. 

3. Policy— Insurance against accident— Accidental death by 

poiaon— Construction of policy. 61 L. T. 22^. 

4. Marine— Average- General average— ' Warranted free from ave- 
rage under 3 per cent., unless general, or the ship is stranded, 
sunk, or burnt.' Price Sl Co. v. 'A 1' Snips Small 
Damage Insurance Company. 58 L. /. q. b. 269; 

5. Mutual Marine Association - Rules — Damage to cargo 

- -Improper navigation- Improper stowage— Foul condition of 
veaseL Canada Shipping Company v. British Ship- 
owners' Mutual Protection Association. 58 L. /. 
Q. B. 343, 462 ; .V. C. 102. 

6. * Open cover '—Refusal of policies in terms of cover— Specific 

perfoTBumce. Bhugwandass v. Netherlands Ijidia 
Sea and Fire Insurance Company. L. IL 14 App, Cos. 



JUDGMNNT IiAW 



G6L16. 
AMBNDMBNT ACT. 



yorrn of Order- 

C.112. Be Cooper. 



Land— Oontinffent equitable interest— 27 it 23i Tict» 
eOL,T,9b; 



;37ir.iJ.330. 



JI7BISDICTION. 

(See County Council, County Court.) 

liAND BJSGISTBATION. 

Chargtts on land— Sums expended by local anthori^— Public HealUk 
Act, 1875 (38 & 39 Vict. o. 56), s. 257— lands Charges, Registra- 
tion, and Searches Act, 1888 (51 & 62 Viot* o. 5 1). Begina v.. 
Holt. 3. (.144. 

IiANDIiOBD AND TENANT. 

1. Agreement to pay rates, dus.— Owner's proportloa of paving road-^ 

Metropolis Local Management Act, 1862 (25 4c 26 Vict. c. 102), s. 
96. Batchelor v. Bigger. Jf. C. 48. 

2. Distress— Cost of levy— Percentage— Bailiff— * Person making any 

distress '— Agrioultual Holdings Act, 1883 (46 ft 47 Vict, c 61), 
S.49, and schedule 2. Phillipps v. Bees. 59 /^ /. Q. i». 1 ;. 
JT. C. 117. 

3. Determination of tenancy— Custom of country— Claim for com- 

pensation— Notice of claim— Agrionltnial Holdings Act, 1883 (46. 
& 47 Tict. c. 61). s. 7. In re Paul, ex parte Port- 
arllngton (Narl of). 59 L. J. Q. if, 30 ; A'. C. 131. 
(See Iiease.) 



I.AND8 CIiAUSNS 



CONSOIiIBATION 

1846. 



ACT, 



4. 



, (Tompulsory purchase — Compensation — Sewage works—* Injuri- 
ously affecting' other lands not contignous to land taken. 
Cowper-Xssex v. I<ooal Board for the District of 
Aoton. 58£./.Q.ir.S94; Jir.C.48. 

Bailway oompanj--CaBts— Subseouent dealings with land 
by oompany. j[n re Brooshooft's Settlement. 
58 Z./.CA. 664; if.C. 94. 

Order for payment of oosts- Interest on costs— Applicatioa 

for leave to issue execution— I^nds Clauses Act, 1845, s. 80— 
Onler XLIL, r. 23. In re Bird. A^ C. 12SL 

* WUful refusal '—Costs. In re St. I«uke's Vestry. 

Middlesex, and School Board for London. J^. c\ 
67. 

5. Investments of funds paid into Court und«r the Lands Clauses 

Clauses Act, 1845, and a private Aot— Costs. Xx parte Per* 
petual Curate of Bilston. y. C. 16. 

6. Jurisdiction— Bailway oompany— Disputed interest— Declaration 

of title of landowner. Birmingham and District Iiand 
Company v. Iiondon and North- Western Bail- 
way Company. L. R. 40 CA. z>. 268 ; 60 L, r. 527. 

7. Bailway oompany— Ancient lights—* Injuriously affecting '—Alter- 

ation of building— Obstruction to new windows— Lands Clauses 
Act, 1845-Bailway ChiuseB Aot, 1845. Iiondon, Tilbury., 
and Southend Bailway Oompany and Trustees of: 
dower's "Walk Schools, In re .A^itration. if. c. 120.. 

IiXASlB. 

1. Covenant to repair -Damage by fire or * other casualty ' excepted. 

Crosse v. Morgan. 60 Z. r. 703 ; 37 Tr. iz. 453. 

2. Mistake as to lessor's title— Compensation. 

41 <7A.A103; 61^.7.69; 37 ir.iS.e63. 
Bestrictive covenant. (See Covenant.) 



Clayton v. Leeoh*. 



83. 

JXJDaMENT DNBTOB. 

Creditor in administration— Attachment of dividend. 
ment of Debts.) 



(See Attaoh- 



IiEGACT. 

(See Bankruptcy, 27.) 



Betalner against debtor legatee. 
(See-WilL) 

IiNGITIMACT DNCIiABATION ACT. 

21 & 22 Vict. c. 93— Citation Practice. Brinkley v. Attomey->^ 
General. 58L.J,l*.D.4:A.bS;N,c,9l. 



LIBEIi. 



Privilege — Judgment, verbatim 
Alight. '^ - 



report 
58 Z. ./. Q. if. 537 : y.C,A9. 
Justification. (See Practice. 67.) 



of. Maodougall ▼.. 



IiIBBABT. (See Tree Libraries Aot.) 



uigiTizea by 



Google 



NOTES OF 0ASES.1 
lianh 22, 1800. J 



THE LAW JOUKNAL. 



XI 



C0L17. 



lalOBVBINO. 



1. CoDTictioa of Uceaaed peiBon— Aathority to owner to oarry on 

btulneM -ApplicatioQ by new tenant for renewal— 9 Geo. IT.c. 61, 
8. 14-^7 & 3B Viot. o. 49, a. 15. Stevens v. Justices of 
the Bhambrook Division of Bedford. A\ c. 71. 

2. Intoziatiiig Uqaor Uoeuaea— Applioation for oatdoor spirit lloenae 

— Jnstioes— Bbcretion to refuse limited or nnlindted—JIfandamui 
—Wine and Beerhoose Act, 1868 (32 & 33 Viot. c. 27), s. 8-Beer 
Dealers' Betail Lioenaes Aot. 1880 (43 Vict. 0. 6), s. 1. Begina 
V. BoQtt and others. Justices for South Shields. 
58ii./.if. C. 78; JT.C. 18. 

3. Transfer of Uoenae— Neglect to apply Appeal to Quarter Sessions 

—licensing Acts, 182S and 1872. Thornton v. Sheffield 
Borough Justices. SdL,J.M,C,6i A'. C. 115. 

And see Haoknej Carriage, Hawker, ftc. 

IiITB ASSUBAlSrCE COMPAITT. 

1. Company— Investment— East Indian Railway B Annuities— Life 
Assurance Companies Acta, 1870>72 -Board of Trade Rules, 1872, 
Rule 4— Trust Inrestment Aot, 1889 (52 & 53 Vict. o. 32), s. 3 (d). 
In re Blue Bibbon Life, Accident, Mutual, and 
Industrial Association Company. A. C 114. 

2. Transfer of Businees— Scheme— Policy-holders-Life Assur- 

anoe Companies Act, 1870, s. 14. In re Sovereign Iiife 
Assurance Company. 58 L. j, Ch. 811 : .v. c, 103. 

lilGHT. 

1. Fluctuating interrupUoii— Onus of proof Prescription Act (2 db 3 

WIIL IV. 0. 71), as. 3, 4. Presland v. Bigham. 41 Ch. Z). 
a68;e0Z.r.433;37ir.A385. 

2. Implied obligation— Railway arch— Obstruction— Mandatory in- 

junction. Myers v. Oatterson. X ('. 145. 

3. Obstruction— Special pnrpoee— Uuconsecrated chapel— Memorial 

windows— Mural decorations— Mooaios— Injunction— Prescription 
Aot. Attorney-General v. Queen Anne Garden and 
Mansions Company. 60 L. T. 759 ; 37 W, R. 572. 

IiIMITATIOlSrS, BTATITTB OV. 

1. Absence of defendant b^ond theseas- Aoomer of cause of action — 

Aoknowledflmnent— 21 Jao. I. o. 16, s. 3 ; 4 Anne, 0. 16, s. 19. 
Duke of Bnccleuoh v. Eden. N. c. S6. 

2. Administration — Residuary account — Bequest — Declaration of 

trust. In re Bowe; Jacobs v. Hind. 58 £./. (^.703: 
N, a 101. 

3. Creditor— Devise of real and personal estate for payment of debts- 

Lapse of more than six but less than twelve years— Remedy 
against real estate— 37 & 38 Viet. c. 57, s. 8. In re Stephens : 
warburton v. Stephens. 59 L» /. Ch. 109 ; ir. c. &. 

4. Defence of, to foreclosure action. Barclay v. Owen. 60 L. T. 

220. 

5. Mortgage— Transfer of equity of redemption— Subsequent payment 

of interest by former mortgagor -Evidence Entry in deceased 
person^s ledger— Entry against and for interest— Admissibility. 
Newbould V. Smith. N. C. 101. 

6. Personal aotions— Aoknowledcment of debt— Promissory note- 

Loan— Payment. Buke of Buccleuoh v. Eden. 61 L. t. 
360. 

7. Principal and surety— Mortgage— Joint and several covenant by 

mortgagor and surety— Payment bv mortgagor —Co-contractor - 
Meroantilc law Amendment Act, 1866, s. 14. In re Frisby : 
Allison ▼. Frisby. 59 L. J, Ch. 94 ; A\ C 76, 122. 

8. Reoovery of land— Limitation of actien for— Receipt of rents by 
yent— Batmcatlon— Possenaion— 3 - - - - - - 

^yell V. Kennedy. A', c. 106. 

— Local government— Apportioned expenses -Charge on premises. 
(See PubUc Health Act.) 



ajKent^-Battfleatlon— Poasesaion^ & 4 Wm. IV. c.27, ss.8,34. 
Eye" " "' 



IiITBBABT AVB SCHOVTIFIC ASBOCIATIOV. 
Winding up. (See Company, 43.) 

IiOCAI. OOVSBSMSNT. 

New bonding— Kewcafltle-upon-Tyne Improvement Act, 1870 -Deposit 
of plaQS--Oonfonnity of plana with statutory provision and bye- 
laws— Powers of corporation to disapprove. Becina v. Mayor 
of Newoastle-on-Tyne. 60 L, T. 963. 

And see County CounoiL 



IiUITATIC. 



CoL IS. 



1. Past maintenance— Lunacy Reguktion Aot, 1862. In re Black. 

iV;C. 46. 

2. Practice— Jurisdiction—Petition -Tranafer of fund in Court ex- 

ceeding 1X)00/.— Lunacy Regulation Acts. 1862 and 1882— Order 
LV., rule 2- Lunacy Orders, 1883, rule 17. In re Armfield. 
A\ a. 138. 

3. Service-Guardian ad litem -Rulea of Supreme Court, 1883. 

Order XIII^ rule 1. Be Dawson; Johnston v. HilL 
58/../.C%.734; Ii.C.51. 

4. Property— Sale of land for building purposes— Lunacy Reguhition 

Aot, 1853, s. 12s. Be Tomkins. 60 X. r. 402. 

5. Sale of lunatic's share to co-owner— Settled Land Aot, 1882, ss. 58, 

62. In re GaitskelL 58 X. /. CA. 862 : itr. (7. 9. 

6. Surplus income— Allowances to collaterals. In re Bay. y. C. 

42. 

MARTTBT. 

Weighing-machine— Brection of— Interference bv local board— High- 
way. M'Intosh V. Bomford Local Board. 61 L. T, 
185. 

MABBIZSD ^WOMAN. (See Husband and Wife.) 

MASTEB ANB SBBVAlf T. 

1. Liability of master—Scope of authority— Lavatory used by clerks 

—Tap left open— Overflow- Damages. Buddiman v. Smith. 
60Z.r.708;37 W,R.b2S. 

2. Wages— Truck Act— Pines— Deductions. Bedtfrave V. Kelly. 

37 ir. E. 543. 

MSBCHANDISS MABKS ACT, 1887. 

False trade description— Meaning of * intent to defraud.* Starey 
V. Ohilworth (Gunpowder Company. 69 X. /. if. C. 
13 ; A\ V. 143. 

METBOPOIilS. 

1. * Auj'thlng done or intended to be done*— Watering streets —Kegli- 

gence— Kotioe of action— Metropolis Management Act, 18iS2, 
s. 106. Sdwards v. Vestry of St. Mary, Islington.. 
58 L, /. Q. B, 165 ; N. C. 15. 

2. Building line— House at corner of two streets— House facing one 

street, bnc within building line of another street— Jurisdiotlon 
of magistrates to order its demolition— Metropolis Management 
Aot. 1862. GUbart v. "Wandsworth District Board 
ofWoriLS. 60/;. 7. 149. 

3. Projection into street -Shop front— Width of street over 

thirty feet— Projection found by vestry inconvenient and incora- 
modious to pubbc— Order for removal— Metropolis Immrovement 
Act, 1817, s. 72-MetropoUtan Buildings Act, 18S6,s.36,8ube.2. 
Vestry of St. Mary Islington v. Goodman. 58 L. J. 
M, c. Iffi ; A\ (7. 78. 

4. City of London Parochial Charities Act, 1883— Ohnrch purposes- 

United benefice- Eoelesiastical uses-General uses— Vested in- 
terest—Jurisdiction. Be St. John the Bvangelist, 
B'Aungrd's Charity. 59 L. 7.617. 

5. Churchyard— Whether * charity property '—Claim of rector 

to freehold of churchyard. Be Parish of St. Hicholas 
Aeons. 60i;.r.532. 

6. Clerk to charity— Vested interest—Freehold offloe. Be 

Parish of St. Bamund the King and Martyr. 60 
Z.r.622. 

7. .^_ Consecrated ground— User for secular pnrpoees— Vested 

intereat-Corporation-46 & 47 Vict. c. 36, as. 5, 7. 10. Be St. 
Alphage. Aiondon "WalL 59 L. T, 614. 

8. Metropolis Management Act, 1862,8. 77 -Paving new street— notice 

of apportionment— Payment by instalments— Demand— Summary 
piooeedlngs— Time—Summary Jurisdiction Act. Presoott v. 
Nicholson, 60 ^,. 7. 563. 

9. Smoke of furnaces— Negligent use of furnace bv aerfmnt— liability 

of owner to penalty— 16 d; 17 Vlct.c. 128, 8.1. Chisholm v. 
Boulton. A.C'.62. 
Paving expenses— Agreement to pay rates. (See Landlord and 
Tenant, 1.) 

Muns. 

1. Canal company- Bight of support- Mines and minerals— Beetric- 

tion on working by owner. Snowies v. Iiancashire and 
Yorkshire railway Company. 99 L, y. Q. J3. 39; 
.v.C\73. 

2. Wages— Payment by weight of mineral— Goal Mines Begulation 

Act. 1872, s. 17. Ifetherseal Colliery Company v. 
Bourne. 14 App, Cm, 22& : 61 A. T. Iis5. 
And see Bailway Company, 2. 
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Col. 19. 



MOBTGAGE. 



1. ABsiRmnent of d«bt— Judicature Act, 1873 (36 & 37 Vict. c. 66), 

B. 25, subs. 6. Tancred ▼. DelM^oa Bay and Saat 
AfWoan BaUwaj Company. 58 /.. /. Q. ^. 469 ; X c. 84. 

2. Consolidation— Sereral mortgages by same mortgagor to one mort- 

gagee— Assignment of equity of redemption iu one mortgage- 
Notice by mortgagee to puronaser to pay off the one mortgage — 
Right to consolidate all, but not some only, of several mortgages. 
Griffith V. Found. y.C.136. 

Z. Consolidation— Surety. Toogood't Legacy Trusts. 61 L. T- 
19. 

4. Debenture— Condition— Place for payment of interest— Demand 

for payment — £y)reolosure. Tbom v. City Bioe Mills. 
58i.y.C%.297; N.C.IO, 

5. Foreoloeuie — Bankrupt mortgagor— Assessed yalue — Subsequent 

incumbrancers— Bankruptcy Aot, 1883 (46 & 47 Vict. c. 52), 
schedule Z, rules 11, 12. Knowles v. Dibbs. y. C. 39. 

€, Costa— Costs added to security— Interest on Costs. Sard- 
ley V. Knight. SSL.J.Ch, 622; y. C. 82. 

7. Order absolute— Ko proceeding for one vear— Notice— Rules 

of Court, 1883, Order LXIV., rule 13. Blake Y. Bummers- 
ley. A'.e.so. 



• Piaotioe—Evidenoe— Order absolute— Affldavit of non-pay- 

_" " " irke 

60 £.7.380. 



ment by one of several mortgagees. Kinnaird v. Yorke. 



la. 



11. 



Parrars (I*im.). 58-fc./.c%. 



Originating summons— Order absolute— Subsequent 

motion for injunction and deliyery of possession— Order to re- 
store chattels wrongfully removed — Order XVIIL. rule 2; 
Order L., rule 6. Manchester and Liverpool Bank v. 
Parkinson. 60 ^r. 258. 

Penonal order for immediate payment— Defkult of 

appeanmoe. Faithf all y. Woodley. y. C. 147. 

Priority— Notice-Equitable charge— Legal mortgage. Hugglns 
▼. BuroheU. (Sx.r.32. 

12. Will— Power to mortgage—' Pull or valuable consideration* 

—Subrogation to rights of creditor paid off. Bedman ▼. 
Bymer. 60 L. T, 386. 

13. Mortgagee in potsesaion-Interest— Proviso for reduction— Ac- 
counts— Right to higher rate of interest. Bright v. Camp- 
bell. 2r.iZ.41C%./>.388:60JL.r.731;37ir.A.745. 

14. Joilicatore Act, 1873, s. 6, subs. 8— Receiver. Be Pry- 

therch; Prytheroh v. l^illiams. 69 L, J. CA. 79 ; y. C, 
103. 

15. Power of sale— Sfisdescrlption— Compensation to purchaser- 

Liability for error. Tomline v. Huce. 59 L. J. Ch. 164 ; 
.V. C.55,14L 

16. ■ Sale by mortgagee to companv in which he is a shareholder 
—Validity of sale. Farrar v. Fan 
185;.V.C.2. 

17. Redemption— Commission— Collateral advantage. Mainland ▼* 

Upjohii. 58 L. J. Ch. 361 ; y, t\ 27. 

18. Legal tender— Interest— Disputing right to redeem— Costs. 

Kinna&d ▼. Trollope. 58 L J, Ch, m\y.c. 70. 

19. .~— Notice— Tender— Interest in lien of notice. Johnson v. 
Evans "So, 2. 61 Z. T, 18. 

.20. Payment off of part of mortgage debt— Mortgage kept 

alive for benefit of lenders— Lien— Subrogation-Trust money. 
Patten V. Bond. 60 Z. r. 583 : 37 fr. iZ. 373. 
Collateral advantage taken by mortgage. (See Champerty.) 
Foreclosure— Originating summons. (See Practice, 43, 44.) 
_ Limitations, Statute of— Appropriation by administrator of 
share of estate. (See Iiimitations, Statute of, 4.) 

ICUNICrPAIi COBPOBATION. 

1. Election— Signatoro of subscribing burgess— Variance between 

nomination paper and burgess roll— Municipal (TorporaUons Act, 
1882. Harding v. Comwell. 60/.. 7.96a 

2. Election petition— Trial— Corrupt and illegal practices— Appear- 

ance by soUcitor-46 & 47 Vict. o. 61, s. 38-47 & 48 Vict. o. 70, 
8. 23, Schedule 3L Part 2. Begina v. Hansel Jones: ex 
parte Oarrold. X. J2. 23 (2. Z). />. 29 ; 60 Z. r. 860 ; 37 fr. i2. 

Z, Officer of oorpoiation— Penalties recovered against offloer— Pay- 
ment of offloer's expenses by oorpoiation— Prooeedings to set 
aside payment— Liability of members of corporation for costs 
of proceedings. Begina v. Whiteley. 58 L, J, M. C, 164 ; 
-V. t\ 96. 



OoL 20. 

NATIONAL DEBT CONVOBSIOZT ACT. 
(See Annuity.) 

NATUBALISATIOir ACT, 1870. 

Infant — Guardian — Nationality — Jurisdiction — French subject— 
Bnglish subject— Certificate of natuxalisation- Qnalifloattoo. In 
re Bonr^oise. i«. iK. 41 CA. Z>. 310 : eoi. r.563: 37 ir.A.d63. 

irBGIilGBNCB. 

Liability— Ship— Damage — Dodc — Grounding of vessel— Harbour 

master. The Apollo. 61 L. T. 286. 
See Bailway Company, 3. 

KEWSPAPBB. 

Comments on pending litigation. (See Contempt of Court.) 

XTCnSANCB. 

Injury to property— Reasonable use of premises— Injunction. Bein- 
hardt v. Mentasti Brothers. 58 L. J. Ch. 787 ; y. C, 108. 

injiji.iTY. 

Insanity of petitioner at time of marriage— Bule 196. Bouth 
(otherwise Pry) v. Pry. 59 L. y. i>. D, «t A, 14 ; y. C 161^ 

PABIiIAMBVT. 

1. Registration— Borough vote— Lodger— Declaration— Joint or sole 
Tenant— Non-erasure of altemativo qualification— 41 6t 42 Viot. 
o. 26, s. 25. Ainslie ▼. Nicholson. dB L. J, Q. B.VK; 
y. c. 124. 

2. — > Claim as old lodger— CHaim made out in time— Claim not 
forwarded to overseers by appointed day— Claim omitted from 
list— Jurisdiction of revirtng barrister— 41 d^ 42 Vict. c. 26, s. 22— 
48 Vict. c. 15, s. 18. ^Whltwell v. Clerk of the Peaoe 
for the North Biding of If orkshire. 59 L. J, Q. 2?. 96 ; 
iV.r.l24. 

3. — Objection to voter— Kotloe— Place of abode as stated in list 
—6^7 Vict. c. 18, s. 17. OiiTord v. St. Iiiike's, Chelsea. 
59X./.Q.-B.98; A^. CM23. 

4. — > Ooonpalion by virtue of service— Occupation as tenant.^ 
Tenancies in immediate euooession— 30 ft 31 Viot.e. 102, s. 28; 
48 Vict. c. 3, s. 3. Nicholson v. Yeoman. 59 L, J, Q. B. 
104;.V.t'.123. 

PABTITION. 

1. Action— Form of judgment— Evidence of title at hearing— Inquiry 
as to persons Interested. "Wood v. Gregory. iV. (7. 127. 

2. Practice— Evidence of title— Order for sale. Hawkins v* 
Herbert. 60 L. T, 142 ; 37 IT. iZ. 30a 

3. Bale in lieu of partition— Title -No inquiry— Sale out of 

Court— Infants— Form of order— Bvidmce— Order LL, rule la- 
Rules of 1888, rule 9. -Willis V. 'Willis. 38 ir.jTtj 61 ii.Z. 



610. 



PABTNEB8HIP. 



, Dissolution— Bankruptoy of one partner— Minlag. 

Preston. 59£.r.718. 
. Notice — Return of premium- Misconduct 

Yates V. Cousins. 60/.. r. 535. 
, Agreement to retire — Informal agreement— Interest in 

land— Statute of Frauds. Gray V. Smith. 58 JE.. J, Ch, 803 ; 



Bodds T. 

of partner. 



y. C. 145. 



PATENT. 



1. Action— Costs of partioulara— Certificate— Patents, Designs, and 

Trade-marks Act, 1883 (46 * 47 Vict. c. 57), s. 29. subs. 6. Iiong- 
botham v. Shaw. 58 L. j. Ch, 734 ; .v. c. 106. 

2. Discovery— Application for inspection of models not in defendants 

possession— Patents, dec, Act. 1883 (46 & 47 Vict, c 57), s. 3a 
Garrard ▼. Bdge & Sons. 58 Z. /. c^ 397 ; y. C. 5a 

3. Exclusive license— Right to sue— Patents Act, 1883, s. 36. Heap 

V. Hartley. 58 L, J. Ch, 790 ; y, C 106. 

4. Infringement— Account of profits— Mode of taking aooount— Form 

of order. Siddall v. Viokars. y. C.86. 

5. -^—^ Experimental use abandoned— Injunotion in aid of legal 

right— Jurisdiction of Palatine C^oort. Procter ▼• Bayley* 
69X../.CA.12; A'.ClOa 

6. Petition to revoke— Patents, Designs, and Tmds.marks Aot, 1883, 

s. 26— Service— Patentee out of the jurisdiction. In re Drum- 
mond's Patent. 69 L, /. Ch. 102 ; y. C, 126. 
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FAWNBBOKEB. 



8peoi»l contract with pawner— Defldt on sale of pledge— Right of 
actlon-Pawbrokora Act, 1872 (35 & 36 Vict, c. 93). as. 22, 24. 
Jcnes V. MarshalL 69 L. J. Q. H, 123 ; y. C. 148. 

PEBMISBIVB "WASTE. (Sec Tenant-for-life.) 

PHOTOGBAFH. 

Copyright In. (See Oopyright.) 

PIiEDQE, CONTBACT OP. (See Pawnbroker J 

POIjIOB MAGISTBATE. 

Human body cast ashore— Interment— Order for expenses of— Form- 
Order bad on face of it— Jurisdiction— 48 Geo. III. c. 75, s. 6— 
49 Tiot. c. 20. Begina v. Treasurer of Kent. 58 L, J, 
Jf. f. 71 ; -V. t'. 40. 

POOB IiAW. 

1. (garter sessions— Appeal against order of remoTal— Procedure 

upon appeal— 11 & 12 Vict. o. 31— Summary Jurisdiction Acts, 
1879 and 1884 (42 & 43 Vict o. 49, s. 31 ; 47 & 48 Vict. c. 43, s. 6). 
Begina ▼. Justices of Somersetshire. 58 L, J, U. c\ 
155:.V.r.59. 

2. Settlement— Ohild— Settlement of widowed mother— Emancipation 

—Divided Parishes and Poor Law Amendment Act, 1876 (39 & 
40 Vict. c. 61). ss. 34, 35. Guardians of Highworth and 
Swindon Union v. Guardians of Upton-on-Sevem 
Union. 59 L. J. M, C. 29 ; jr. C. 109. 

Child over sixteen— Derivative settlement from father— 11 

A 12 Vict. o. Ill, s. 1— Divided Parishes Act, 1876 (39 & 40 Vict, 
c. 61), s. 35. Guardians of Mitford Union v. Guar- 
dians of Wayland Union. bQL.J,M. c. 24 ; X c. 135. 

4. Child under sixteen— Settlement of widowed mother- 
Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 
Vict. c. 61), s. 35. Guardians of the Foor of Beigate 
Union ▼. Guardians of the Poor of Croydon 
Union. 59 L, J. JT. C. 29 ; X C. 109. 

5, Residence— Widow— Irremovability— Divided Parishes and 

Poor Law Amendment. Act, 1876 (39 & 40 Vict. o. 61), s. 34. 
Bfedway Union v. Bedminster Union. 59 L. /. M. C 
-' r.i09. 



xr.: 



POOB BATE. 



1. Rateability— Owner of vacant land— Legal possession— Occupation 

—43 Biiz. c. 2, s. 1. Smith r. New Forest Assestonent 
Committee. 60 L, T. 927. 

2. BevtLge farm— Pumping station— Loss in working— Occupation of 

farm neither profitable nor beneficial— Severance of pumping 
station from sewage farm— Hypothetical tenant from year to 
year. Burton-on-Trent Corporation v. Egglnton 
Churchwardens, Ao. : Same v. Stretton Ohurch- 
wardens, Ac 59 X. /. Jf . c; I'.JV.C. 134. 

POWEB. 

1. Exercise— Appointment in fraud of power- Policy of assmnnce— 
Measure of liability of estate of appointor— Restitution. In re 
Deane; Brid^er v. Deane. L. It. 42 Ch. D.9;Sl L, T. 
A9Zi21W,Ii,79B. 

2. (General bequest— Will not referring to power— Wills Act 

(1 Vict, c 26), B. 27. Be Tarrant's Trusts. 58 ^ /. Ch. 780 ; 
A'. C. 94. 

3. Power of revocation and appointment contained in 

settlement — Wills Act (1 Vict. c. 26), s. 27. Charles v. 
Burke, y. C. 2. 

4. Power to appoint by will with special reference to 

power -WUlB Act, s. 27. Philips v. Cayley. A\ C. 86. 

6. Special power— Will not referring to power— Wills Act 

(1 Vict. a. 28), ss. 24, 27. In re "Williams ; Poulkes v. 
Williams. 58 L. J. Ch, 451 ; ^. C. 22. 

6, Settlement — Power of appointment — (General residuary 

gift-Contrary intention— Wills Act, s. 27. Be Phillips (de- 
ceased) ; Bobinson v. Burke. 58 X. J. Ch. 448 : ^v. c. 58. 

7. Will— Settlement— General power of appointment— Power 

of revocation— General bequest— Wills Act, s. 27. Charles y. 
Burke. 60Z;.r.380. 

PBACTICE. 

1. Amendment- Amendment at trial— Order XXVIII. rule 1. Ede- 

vain V. Cohen. L. B. 41 Ch. 2>. 563 ; 61 L. r. 168 ; 38 W. R. 8. 

2. Appeal — From chambers — Points raised. Thomson v. 

Huithes. JV:C'.138. 



PBACTICB-H»»rt»ii«r. 



CoLS2. 



3. Appeal— From chambers— Time— Administration action— Further 
consideration— Final ordei^Motion to discharges-Order LVIII., 
rule 15. In re Johnson; 'Manchester, Ac. Bank v. 
Beales ; Johnson v. Hooley. /-. A. 42 &i.D. 606 ; 61 i.. T. 
168;37>f.yJ.766. 

4. From County Court— Judges' notes — Duty of suitor to 

obtain notes to be used on appeal— Supply of copies of notes for 
use of judees condition precedent to hearing appeal— 51 & 5^ 
Vict. c. 43. 8. 121- Rules of Supreme Court, 1883-Order LTX., 
rule 13. M*Grath v. Cartwright. 58 L. J. Q. B. 331 ; 
N. C. 63. 

5. Motion incidental to appeal— AppUcatlon to single judge- 
Judicature Act, 1873, s. 52 -Rules of the Supreme Court, 
Order LIX., rule 17. The Eclipse. X C 64. 

6. Prohibition- Appeal to Court of Appeol— County Coiffts 

Act, 1888. 8. 128. £Ster V.Wood. L.Ii.23Q.Ji,D.22d; 
37 IK, R. 738. 

7. Refusal of Divisional Court to grant leove to apP^l—J^^i" 

oature Act, 1873, ss. 19, 45. Kay v. Briggs. 58 L. J. Q. B. 
182 ; N. C. 25. 

8. Inferior Court— Admiralty— Application to adduce fresh 

evidence— Judicature Act, 1873, s. 52— Order LIX., rule 17. The 
Eclipse. L. R. 14 P, 2). 71 ; 60 L. T. 899. 

9. Interlocutory— Arbitration — Motion to set aside award. 

In re Delagoa Bay Bailway Company and Tan- 
cred. 61 L. T. 343 ; 37 ir. R. 578. 

10. Papers for use of judges— Costs— Order LVIII., rule 8. 

Cannot v. Oppenheim. 38 ir. R. 1. 

11. Service of notice of appeal on third partles-Coste- 

Order LVIIL, rule 2. In re Salmon ; Priest v. Uppleby. 
.V.C'.65. 

12. Shorthand notee-Evidence- Judgments— Application after 

order passed and entered. Glasier v. Bolls. 59 L, J. Ch. W ; 
JV'.f.l34. 

13. stay of proceedings— Discretion of Court— Personal under- 
taking of solicitors to return costs in the event of appeal suc- 
ceedlng-Order LVIII., rule 16. Attorney-General v. 
Emerson and others, y. c. 137. 

14. Time— Order on further consideration and summons to vary 

certificate— Order LVIII., rule Ibti. Marsland v. Hole. 
L. R. 40 Ch. D. 110 ; 59 L. T. 593 ; 37 W. R. 81. 

16. Extension Special circumstances- Reversal of judg- 
ment by House of Lords Appeal by some defendants, but not by 
appUcant. EsdaUe v. Payne. 58 L. J. Ch. 265 ; X C. 14. 

16. CVr/torari — Costs — Municipal corporation — C#rrto7Y»r< to quash 

orders of town council— liAbillty of Individual members of 
council. Begina v. Vaile. L. R. 23 Q. B. I). 483. 

17. Change of soUcltors— Duty of solicitors to give associate notice of 

change. Hunt v. Finehurg and others. 58 L. J. Q. b. 
167 ; N. C. 9. 

18. Chorglng order— Form of ord«»r— Lunacy— Discretion of lonls 

iustices-l & 2 Vict. c. 110, s. 14 ; 3 & 4 Vict. c. 82, s. 1. Home 
V. Pountain. 58 L. J. Q. B. 413 ; N. C. 70. 

19, Jurisdiction- Cash standing to credit of debtor in Cliancery 

Division— Priority— Stop order— Date from wlilch charging order 
takes elfecV -3 & 2 Vict. c. 110, ss. 12, 14- 3 & 4 Vict. c. 82, s. 1— 
Judicature Act, 1873, s. 24. subs. 7— Order XLVI, rules 1,3— 
Supreme Court Funds Rules, 1886. rule 99. Brereton v. 
Edwards. L. R. 21 Q. B. D. ^S8 , eo L. T. 5 ; 37 W. R. 477. 

20. ConsolitlaUon— Test action— Neglect of defendant to appeg-Sub- 

stitution of other defendant for purposes of appeal. Bnton 
Medical Life Assiirance Company v. Jones. 60 
L. 7'.637. 

21. Discontinuance Costs—* Proceeding in the action '—Order XXVI. 

rule 1. Spincer v. Watts and others. 5SL.J.(i.B. 
383 ; iV. C. 81. 

22. Crown suits Information by Attorney-General- Costs— 

Coeto of action while ponding— 22 & 23 Vict. c. 21, s, 21— Order 
LXVIII., rule 2 : Order LXV., rule 1. Attorney- General v. 
Williamson. iV'.(7.84. 

23. Dismissal for want of prosecution— Revenue proceeding*— 

Costs of defendant -Order LXVIIL, rule 2. Attorney- 
General ▼. Williamson. 60 L. T. 930. 

24. Discovery— Action for treble damages— Penftlty—2 Wm. d: M. o. 5 
s. 4. Jones V. Jones. 58 L. J. Q. B. 178 ; X c. 19. 

25. Doouments in possession of person not a party to action- 
Order for attendance— Production— Inspection -Rules of Court, 
1883, Order XXXVIT., rule 7. Straker ▼, Beynolds. 58 
L.J.Q.B.IBO1 y.C.B. 

2B. « Interrogatories— Co-defendants— 'Opposite parties*— Order 

XKXU rule 1. Marshall ▼. I<angley. A\ ('. 150. 

uigiiizea oy '^^Jv^v/^^L^^ 
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27. 



BiMOTery — Interrogatories — Order XXXL, rule 1. In re 
Morgan ; Owen v. Morgan. L. R. 39 Ch. D. 316 ; 60 X. 7. 



71; 



.A'. 243. 



28. Secority for cost of diacOTcry— Five defendants- 
Order XXXI., rule 26. Eder v. Attenborough. 58 L. J. 
Q.B.3U; JV'.C56. 

.29. Eridence—Affidayit— Deponent's place of abode— Order XXXVIII., 
rule 8. Be Levy ; Levin v. Levin. 60 X. T, 317 ; 37 W. R. 
396. 

^. Prohibition— Crown Office Rules, 1886, rule 7. SSx 

parte Great TATeatern Bailway Company; Begina 
V. Plymouth and Dartmoor Bailway Company. 
37 W. R, 334. 

.31. ~— - Attachment of debt— Garnishee order ;im— Sufficiency of 
affidavit— Bules of the Supreme Court, 1883, Order XLY., role L 
Coren v. Bame. 58 L. J. Q. A 384 ; y. c, 19. 

32. Chief clerk's certificate— Summons to vary— Non*admissi- 

bility of evidence not entered— Certificate. In re Miller; 
Chapman v. Miller. 68 L. /. Ch. 728 ; y. c. 67. 

-33. ■ Right to cross-examine own witness. Price v. Man- 

ning ; Manning v. Price. 58 L. J. Ch. 649 ; A: C. 102. 

34. Injunction— Undertaking as to damages— Limited company— Un- 
dertakiug by council. Manchester, &c.. Banking Com- 
pany V. Parkinson. 60 L. T. 47. 

-35. Judgment— Defendant out of jurisdiction— Striking out defeoce— 
Application for judgment according to allegations in claim- 
Order XXVU-, rale 11— Order XXXL, rule 12. Jenney v. 
Mackintosh. 61 z. 7. 108. ' 

36. Setting asid«— Default of appearance— Terms— Costs- 
Order XIII., rule 10— Order XXTIL, rule 15— Order XXXVL. 
rule 33. Wright v. MiUs. 60 /.. T. 887. 

37. Fund in Court— Order for payment out— Appeal— Stay of 

execution pending appeal— 'Special circumstances'— Affidavit- 
Rules of Court, 1883, Order LVIH., rule 16. Tuck v. 
Southern Counties Deposit Bank. 58 L. j. Ch. 699 ; 
y. c. 70. 

■38. Motion for judgment— Short cause— Default in appearance or 
pleading— Patent action— Order XXYII., rule 11. United 
Telepnone Company v. Smith. 61 L. T. 617; 38 )F.A. 
70. 

39, New trial— Rule n<f<— Amendment— Discretion of Court. Aus- 

tralian Steam Navigation Company v. Smith. 
L.R,\%App,CiM.Z\^\%\l7.T,\}A, 

40. Official referee— lifiht and air action— Reference-Form of order- 

Judicature Act, 1873, 8. 57— Rules of Court, 1883. Order XXXVI„ 

rules 7, 48, 60. Serle v. FardelL .V.c'.97. 
•41. Originating summons— District registry- Removal of proceedings 

to London -Transfer. Be Bees; Bees v. Bees. -V. C. 17. 
-42. 



43. 
44. 

^5. 
46. 
47. 

48. 

49. 

^. 

61. ■ 



Jurisdiction— Question as to validity of gift made by testator 

In his lifetime— Rules of Supreme Court, 188l, Order LV., rule 3. 

Be Boyle ; Boyle v. Hayes. 59 L, /. l%. i ; y. c. in, 
Order LV., rule 5a ; Order L., rule 6— Foreclosure— Relief 

after final order— Possession— Injunction. Manchester Bank 

V. Parkinson, y. c. 11. 

Question as to calling In mortgage— One trustee against co- 
trustee > Costs— Jurisdictlou-Rulai of Supreme Court 1883 
Order LV., rules 3 (^), 5; Order LXV., rule 1. In re Med- 
land ; Eiand v. Medland. 58 L. J, Ch, 672; y, v. 75. 

— Summons to set aside compromise— New action. Emeris 
V. TVoodward. -.v. c. 139. 

Particulars— Libel action. Gouraud v. Fitzgerald. 37 TF. R. 
265. 

Parties— Bankruptcy of plaintiff— Abatement— Stay of action— Re- 
assignment by trustee to plaintiff— Order XVII., rules 1, 4. 
Barker v. Johnson. 60 L, T. 64. 



PBACTICE--eoiif<nu«d. 



OoLa4. 



53. 



55. 



Pleading— Building agreement— Right to lease on certain condi- 
tions— Actions to enforce lease— Admission of allegation of fact 
— Amendment— Rules of Supreme Court, 1883, Order XIX., 
rule 13. Lowther v. Heather. 58 X. /. ca. 482 ; -V. t\ 36. 

Defendant not appearing— Delivery of statement of claim 

to him personally— Notice of motion for judgment— Filing of 
statement of claim— Order XIX., rule 10 ; Order XX., rule 1. 
PhiUips V. Kearney. 68 L. J. ch, 344 ; .v. c. 10. 

Instigation and improper motives alleged— Particulars- 
Adjournment into Court— Rules of Court, 1883, Order XIX., 
rules 6, 7. Briton Medical. Slo., Life Association v. 
Britannia Vire Association, y. c. 3. 



56. 



62. 
63. 
64. 

65. 



libel— Justification— Payment Into Court— Embarrassing 

defence— Divisibility of charges in libel— Qualification as to some 
—Payment into Court as to others— Rules of Court, 1883, Order 
XXIU rule I. Fleming v. Dollar. 68 I, J. Q. B. 548; 
.V.C'.84. 

Reply tooonnterclaim— Time for deli very —Rules of Supreme 

Court, Order XXIII., rules 1, 2, 3, 4. Bumley v. Winn. 
68 L. J. Q. Z?. 128 ; N. C. 12. 

Striking out— Abuse of procedure— Frivolous and vexations 

defence. Beiohel v. Magrath. X. R. 14 App, Cos. esb. 
Probate Division— Administration— Grant— Motion to revoke. In 

the Goods of Baddeley. 60 L. T. 237. 
Citation— Loss of original citation— Refusal of certificate 

by registrar— Motion for leave to proceed. Cridland v. 

Cridland. 60 L. T. 398. 
Non-ooutentious business— Decision of registrar -Time for 

appealing— Rules of Supreme Court, 1883, Order LIV., rule 21. 

Be Patrick, y. C, 29. 
Order LIV,, rule 21. 

58L././*.Z>.dtil.36; y.C.S, 



In the Goods of Patrick. 



67. 



Foreclosure action— Trustees— <V«f Mb qus rr tut— Rules of 

Court, 1883, Order XVI., rule 8. Francis v. Harrison. 
y. C. 138. 

Joinder of several plaintiffs— Trial of action— Transmission 

of interest- Order to carry on proceedings— Rules of Court, 1883 
—Order XVI.,' rule 1— Order XVIL, rules 2, 4. Arnison V. 
Smith, 51 L. /. CA. 645 ; A'. ( '. 34. 

Leave to odd plaintiff- Rules of Supreme Court, 1883— 

Order XVI, role 2. Ayscough v. Buller. 58 L. J. Ch, 474 ; 
y. C. 53. 

Summons to vary certificate— Applicant bankrupt— Leave 

to nse trustee's name -Rules of Court, 1883, Order XVI., rule 11 ; 
Order LV., rule 71. In re Whatman; Hoar v. What- 
y. C. 146. 



. Payment into Court— Specific performance— Order for payment to 
plaintiff— Motion for payment into Court— Order XLIL, rules 
3, 9. Bobinson v. Galland. 60 /.. r. 697 ; 37 W. R. 396. 



Will — Plea of undue influence — Fraud — Pleading. 

Biding V. Hawkins. bS L, J. p. D. d: A. ^ ; y. C 20. 

Petition for dissolution— Summons to dismiss— No ground 

for dissolution of marriage disclosed— Motion or summons. B. 
V. B. -V. C. 48. 
Specific performonoe- Conditional judgment— Execution-Rules of 
Supreme Court, 1883, Order XLII., rules 3, 9. Bobinton V. 
OaUand. y,C.28. 
. Staying proceedings — Evidence— Application to stay execution — 
Affidavit. Took V. Southern Counties Deposit Bank. 
L. R. 42 Ch. D. 471. 

Set-off of probable costs in another acti<m— Time for making 

application— Rules of Supreme Court, 1883, Order LVIIL, 
rule 16 ; Order LXV., rule 27 (21). Automatic Weighing 
Machine Company v. Combined Weighing and 
Advertising Machine Company. 68 X. /. CK 647, 709 ; 
J>r,c.90. 

68. Third party— Appeal— Notice of service on third party— Order 
LVIIL, rule 2. Z. A. 42 Ch. D, 351 ; 61 L. T. 146 ; 38»r. R. 15a 

69. Leave to defend— Official referee— Appeal— Admission of 

liability— Pavment into Court— Order XVI., rules 48, 52, 53— 
Order XXXVI, rule 50. Byrne ▼. Brown. 37 W. R. 582. 

70. Notice-Service of, out of the juriadictlon— Order XVI., 

rule 48 ; Order XI., rule 1 <e). Dubout & Cie v. Mao- 
pherson & Co. 58 L. J. Q. B. 496 ; y. C. 100. 

71. _ Indemnity— Costs— Rules of the Supreme Court, Order 

XVI., rules 48-64. Bdison and Swan lislectrlo Iiight 
Company v. Holland. 68 L. J. Ch. 524 ; y. C. 35. 

72. Time— Defence struck out unless affidavit filed within throe days 

—Service of order— Order LII, rule 13. Farden v. Bichter. 
bSL.J.Q.B.2Miy.C.i^ 

73. Trial— Motion for judgment— Absence of judge's notes. Small* 

wood V. King. y. C. 52. 

74. Writ— Action for recovery of land— Claim for in junction— Breach 

of covenant— Joinder of causes of action- Order XVIII., rule 2. 
Hambling ▼. Wallani. .v. C.82. 

75. — Attachment— Leave of issue— Notice of motion or sum- 

mons. Davis V. Oalmoye. y. C. 10. 

76. — Service out of jurisdiction— Foreign corporation— Office in 

this country— Rules of Supremo Court, 1883, Order IX., rule 8. 
HMgin V. Comptoir a'Escompte de Paris. Mason 
& Barry v. Same. y. C. 89. 

77. Rules of Supreme Court, Order XL, rule 1, sub- 

rule (f). Be Burlands' Trade-mark; Burlands v. 
Boxburgh Oil Company. 58 L, J. Ch. 691, 816 ; X ('. 61. 

78. — Substituted sernoe — Nullity or irregularity — 

Order IX., rule 2. Fry v. Moore. 63 L. J. Q. A 382 ; .V. C. 
69. 
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79. Writ— Service out of jarimllcUon— Substituted service— Rules of 
Sapreme Court, 1883. Order II., rule 5; Order X. Sooidt4 
Industrielle et Commerciale des Mdtaux v. Coxn- 
panhia Portusueza dos Minas de Huelva. X c, 31. 

Arbitration. (See Arbitration.) 

Appointment of new trustees— Yesting order— Petition or summon?. 
(See Trustee Act.) 

Discovery. (See Foreign Tribunal.) 

Giecutlon. (See Receiver.) 

Foreclosure action— Order absolute. (See Mortgage.) 

Prohibition. (See County Court.) 

Beceiver. (See Beceiver.) 

PBEFERENTIAI, PAYMENTS I Iff BANK- 
BUPTOTT ACT, 1888. (See Company, 32.) 

PBESCBIPTION ACT. (See Biparian Owner.) 

PEINCIPAIi AND AGENT. 

1. Contract by unauthorlfed agent to Bell-Hepudiation by purchaser 

— Subsequent ratifloiition by principal. Bolton and Partners 
V. Iiambert. 58 L. J. Ck. *25 ; X C. 41. 

2. Liability of principal -Pcrional liability for advances— Evidence* 

Blaine v. Holland. 60 Z. r.285. 

3. Sale on fifl credere commission— Proflt on transaction— Non-dis- 

closure of buyer's name— Custom of trade. Guy v. Churchill 
60Z. r.740. 

PBIVY COITNCII.. 

Admiralon to pmcilne as an agent— Rules of March 31, 1870, as. 2, 3. 
In re Twidale's Petition. L, It. 14 App. Cm, 328. 



PBOHIBITION. (See County Court.) 



POBXilC HEAIiTH ACT. 

1. Apportioned expenses- Charge on the premises— Local Qovem- 

ment Act. 1858, s. 63 -Pablic Health Act» 1876, s. 257— Limltotion of 
>ictlon--Real Property Limitation Act, 1874 (37 «& 38 Vict. c. 58), 
B.8. Hornaev £«ocal Board v. Monarch Invest- 
ment Building Society and others. 58 L.J. Q. li. 418 ; 
If. C. 72. 

2. Bye-laws— Validity— • New street*— Width— Construction— Public 

Health Act, 1875, s. 157. Hendon Iiooal Board ▼. 
Pounce. 61 L. T. 465. 

3. Lighting— Rural authority— Urban authority— General expenses- 

Special expeiiSCA- Mode of levying rates— Assessment of rallwav 
company -Public Health Act, 1875, ss. 161, 207, 211, 229, 230, 276. 
Iiancashlre and Yorkshire B^ilwav Company v. 
A.BBe88ine'*t Committee of Bolton Union. 68 L, J, 
Q.H.bZS; N. C. 89. 

4. New road— Assessment of owner— Ckimnletlon of work— Charge— 

Lisbility— Date of commencement of charge. In re Boor; 
Boor V. Hopkins. 58 L. J. ch. £85 ; N.C. 27. 

5. Pollution of stream— Local Board —Prescriptive right to use 

sewers— Neglect of public duty— Indictment— Thames Naviga- 
tion Act, 1866. Begina ▼. Staines I«ooal Board. 60 
I. T. 261. 

6. Rating- Asflt^ssment— General district rate— Public Health Act, 

1875, s. 207. Great Eastern Bailway Company v. 
Cambridge xmprovemont Commissioners. 61 L. T. 

1. Sanitary authority- -Action against— Oause of action aoorniDg 
within six months— Public Health Act, 1875, s. 264 -Right to 
support fur buildings— Negligence in construction of sewer. 
Tairbrother v. Bury Kural Sanitary Authority. 
37 »K. Ji, 544. 

£. Sewage— Offensive nuisance— Unconditional order of discontinn- 
ance— Jurisdiction of justices -38 A 39 Vict. o. 65. ss. 27, 32-34, 
91-96, 98, 105^ Begina v. Parlby. 58 1. J. J/. C. 49 ; y, C. 
32. 

Arbitration. (See Arbitration.) 

Charges on land, (iee Iiand Bsgistratlon.) 

BABIES. (See Contagious Bireases (Animals) Act.) 
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1. Bridge- Highway— Liability of railway company to repair road- 

way over bridge -RaiHuy Clauses Conwlidatlon Act, 1846 
(8 <& 9 Vict. c. 20), ss. 46, 53, 56. Iianoashire and Tork- 
sbire Ballway Company v. Mayor, &o., of Bury, 
jr. C. 101. 

2. nines and minerals under and near railway— Ironstone— Open 

quarrying - Notice by landowner of intention to work -Railway 
Clauses Consolidation Act. 1845 (8 & 9 Vict. c. 20). ss. 6, 77, 78, 
79, 80. Midland Bailway Company v. Bobinson. 
N. C. 14L 

3. Negligence— Liability— Locomotive engine at station- Noiee of 

steam. Simkin v. liondon and North-'Westem 
BaUway Company. X. Ji. 21 Q. ^. Z». 453 ; 59 L. T. 797. 

4. Ballway and Canal Commission— Jurisdiction— 'Practice— Order 

requiring railway company to divide rates In rate-books— Evi- 
dence in support of application—* Any person interested '—Power 
to make order in cases In which a raLl>vay company books to 
stations not on Its own line— Regulation of Railways Act, 1873, 
8. 14— Railway and Canal Trailic Act, 1888, ss. 14, 33,34. Pelsall 
Coal and Iron Company v. Iiondon and North- 
W'estern Bailway Company. L. R. 23 (2. B. D, 536; 
61X.r.257. 

5. Scheme of arrangement— Stay of proceedings— Bailway Companies 

Act, 1867, ss. 7, 9, 15. Devas ▼. East and West India 
Dock Company. 58 L. J. Ch. 522 ; .V. c. 46. 

6. Stock— Forged transfer— Liability of company to replace stock. 

Barton v. Iiondon and North- Western Bailway 
Company. L. Ji. 24 Q. B. u. Tl. 

7. Unpaid vendor -Action to enforoe lien- Form of order. Marshall 

V. Scarborougti and "Whitby Bailway Company. 
N, C. 47. 

8. Widening exlsUng line-Limits of deviation Extreme boondary— 

Medium jUttm -Railway Clauses Act, 1845 (8 Vict. c. 20^, s. 15. 
Finck V. Iiondon and South- Western Bailway 
Company. 58 L. J. Ch. 360 ; A'. C. 15. 

9. Works -Necessary and convenient for traffic- Land used for 

gu:den--Coal-6hed let to tenant. Harris v. London and 
outh- Western Bailway Company. 60 Zr. r. 392. 

BATING. (See Poor Bate.) 

BECEIVEB. 

1. Equitable execution— £4: iMir/e application. Evans v. Iiloyd. 

Ji. C. 112. 

2. Foreign company— Receiver appointed in England— Foreign lioui- 

dator— Int«ruational law. Mason v. Booi^td IndusurieUe» 
AC. 37 IK. Jt. 735. 

3. Further consideration— Minutes. Be Underwood. 60 L. T. 

384 ; 37 H^. JL 428. 

4. Judgment for debt— Death of debtor— Order for receiver— Bales of 

Sapreme Court. 1883, Order XVII., rule 1 ; Order XLIL, rule 23. 
Be Mark Shephard ; Atkins v. Shephard. 59 L. J. 
C'A.83; .V.('.133. 
6. Mortgage— Uines. Campbell v. Iiloyd' s Bank. 58 L. J. 
Ch. 424 ; S. C. 51. 

6. Pension of retired olBoer of Her Majesty's forces— Commutation 

money— Army Act, 1881 (44 & 45 Vict. c. 58), s. 141— Pensions 
Commutation Act, 1871 (34 & 35 Vict. c. 36). Crowe v. Price. 
58 L. J. Q. Jt. 215 ; iV. ('. 19, 29. 

7. Security— Onler V., rule 16. Morrison v. Skeme Iron^ 

works Company. 60 X. T. 588. 
Mortgagee In possession. (See Mortgage, 14.) 

BECISTBATION. 
Of land. (See Land Be^istration.) 



BEMOTENESS. 



1. Contingent remainder. 

X. /. Ch. 79 ; -V. ('. 141. 

2. Will— Divisible gift. In re Harvey ; Peek 

L. Ji. 39 a*, i). 289 ; 60 L. T. 79. 



69 



In re Frost ; Frost v. Frost, 

Savory 

3. Gift to a class. In re Watkina ; James v. Cordery. 

37 ir. R. 6C9. 
4. Remainder— Limitation to unborn persons for life, with 

remainder to children- Testamentary power of app ointment— 

Void limitation — Restraint on anUdpaUon. Wllitby v. 

MitcheU. -V.C.97. 
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ArrdArs -Bocovery— TJnccrtainty as to lands charged— Action to ascer- 
tain lands— Coses— Form of judgment. Searle ▼. Cooke. 
61/.. r. 189; 37 ir.ii, 730. 

BESTITITTIOir OP OONJUGAIi BIGHTS. 
(See Husband and VITife.) 

BESTBAINT OP TBADE. 

Traveller— Agreement not to trade— Assignment of goodwill— Benefit 
of restrictive agreement— Partial waiver— Practice— Adding Co- 
plaintiff— Order XVI., rules 2, 11. Showell v. "Winkup. 
60X. r.389, 

BIPABIAN OWM-BB. 

Mill stream -Dredging and gconring— P: eacription Act (2 & 3 Wm. IV. 
0. 71), s. 2— Injunction. "Withers v. Purohase. A'. ('. 52. 

SATISFACTION. 

(See Will, 2.) 

SCHOOIi BOABD. 

1. Elementary Eduoation Acts, 1870, 1873— General regulations, 1886, 
rule 20 — Election— Bill of charges of returning officer— Bcfereuce 
to Education Department— Award of smaller sum— Power to 
re-open taxation—* Final and conclusive ' decision. Parsona v. 
Ijakenheath School Board. &6 L. J. Q. B. 371 : S. c. 83. 

2. Non-attendance of child— Order on parent -*Rea?onable 

excuse.' Hewett v. Thompson. 58 L. J. M. (".60 ; X. C'.24. 

BEQUE STB ATION. 

1. Lunatic not so found— Rules of Supreme Court, 1833, Order 

XLIII., rule 6. Bobinson v. Galland. X c. 77. 

2. Payment into Court— Order for sale under— Death of debtor in- 

solvent before sale — Effect of order in administration of debtor's 
estate— Judicature Act. 1875, s. 10— Baukiuptcy Act, 1883, a. 45. 
Pratt V. Juman. X ('. 142. 

SETTLED ESTATE. 

Title deeds— Custody— Equitable tenant-for-lifc— Trustees. In re 
Bumaby. 58 L, J, ch. 664 ; nr. c. 77. 

BETTIiED IiAlTD ACTS. 

1. Capital moneys — Application — Trustees — Farm — Expenses. 

Bound V. Turner. 60 L. T. 379. 

2. Contract for sale- -Expenses of working farm until completion — 

Charge on purchase- moneys when received— Setttled Land Act, 
U82, s. 21, subs. 10. Bound v. Turner. N. ('. 36. 

3. Investment of proceeds of Kile of settled land— Settled Land Act, 

1882— Settled Estates Act, 1887 (40 & 41 Vict.c. 18), s. 34. In re 
Tennant. 58 /.. /. Ch. 457 ; S. C. 39. 

4. fiale by tenant for life— Mortgagees of life estate— Consent— Costs 

—Capitol money— Settled Land Act, 1882. ts. 20, 21, 46, 50, 53. 
Countess of Cardigan v. Eeri Howe. 53 L. J. Ch. 436 ; 
-v. C. 54. 

SETTLEMENT. 

1. Oonstniction^ Power to raise fund if not more than two children 
of marriage — Xo children born — Wbether fund ralsable. Wil- 
kinson V. Thornhill. 61 L. T. 362. 

2. Resulting trust— Trust for husband till second marriage — 

Trust after death of survivor— Implied life estate— Acceleration, i 
Be Wyatt ; Gowau v. Wyatt. 60 L. T. 920. 

3. Trust for wife's next of kin— Husband surviving wife— , 

Time lor ascertaining next of kin. Clarke v. Havne. L, 11, \ 
42 C'/i, b, 529 ; 61 /.. T. 161 ; 37 W. 72. 667. | 

4. Ultimate limitation to next of kin of wife- Period for 

asoertaiiiUig class. Be King ; Gibson ▼. Wright. 60 1 
L, T. 745. I 

5« Forfeiture clause — Gift over on bankruptcy or alienation by pro- 
cess of law. Detfold v. Detlold. 68 L. y. vh. 495; 
A\ C. 28. 

6. Bectlfication— Family re-settlement— Uniisual provisions— Cancel- 

lation. Hoblyn ▼. Hoblyn. 3'. c. 31. 

7. Validity— Family settlement— Influence of father— Independent 

advice — Benefit to father— Release of benefit— Settlement partlv 
valid. Hoblvn ▼. Hoblyn. L. i:, 41 Ch. D. 200; 602,. T. 
499;38)r.iJ.12. 1 



SHEBIFP. (See Arrest.) 
SHIP. 



Ool. 28. 



, Collision— Action for damage by— Preliminary act- Tug and tow— 
Collision between tow and third vessel— Action by tow against 
tug Order XIX., rule 28. Armstrong & Co. v. Ga&elee 
and anotner. 58 L. J. Q. a. I4i ; A', v. 12. 

Damages, measure of— Verbal agreement for future voyage 



—Remoteness. Owners of ttie oteumship Gracie v. 
Owners ot the bteamship Argentino. X < . 110. 

■ Sailing rules — Close-hauled ship— Luffing— Regulations 



for preventing collisioas— Arts. 14, 22. Tne E»rl of 
Wemyss. 61 L.T.22Q. 

Fog— Anchorage— Rules for Narigation of Thames, 



1872, Aru. 10, 12. -ihe Aguadiilma. 60/.. r. 897. 



L R. 14 App. Ccu. 670. 



Regulations of 1884, Art. 18. The Ceto. 



60 L. T. 430. 



Speed-Uelm -Art. 13. The Besolutios* 



River Thames— Vessels crossing river— Rules for 

Navigation of Thames, Arts. 24, 25. The Sohwan. 61 L. T, 
308. 
. Charterparty— Cesser clause— Demurrage— Detention in nature of 
—Clean bill of lading -Colliery guarAUtee. Bestitutlon 
Steamship Company v. Sir Johu ir'irie & Co. 61 
/.. r.ssa 

, Demurrage — L'w days, commencemeut of— Completion of 

voyage. In ttie Matter of an Arbitration between 
Pyman & Co. and Dreyiua <£ Co. ua L. J. Q- Ji- 13; 
N. V. 114. 

Contract of affreightment— Conflict of laws- -Law of the flag- -Ux 
loci contntctus—tiiU ot lading- Special exemption, lio The 
Missouri Steamship Company. ^'. ( . 61. 

Co-ownership— Rights and liabilities of purchaserj of shares after 
commencement of voyage— Of owners not dissenting from em- 
ployment of shin- Trading and uon-tradiug owners. The 
Vindobala. 58 X. J. i\ U.Ji- A.b\\ A. c. 35. 

Demurrage— Liability of consignees under bill of lading— Incor- 
poration of charterpArty. The Steamship County of 
Lancaster v. Snarpe & Co. A', c. ilo. 

General average -Jettison— Right to contribution— Remedies- 
Lieu on goods salved. Strang & Co. v. Scott & Co. L. It, 
14 App. Cos, 601. 

Jettv in tidal river— Implied representation as to bottom of river 
aloDgside jetty. The Moorcock. bS L. J. P. D. i: A.l\ 
S. C. 34. 

Maritime lien— Disbursements by master for necefsaries- Admi- 
ralty Court Act, 1861 (24 dt 25 Vict. c. 10), s. 10. Hamilton v. 
Baker (The Sara). 58 L. J. r. jj. d- a. 57 ; A', c. 73. 

Towage. "Westrup v. Great Yarmouth Steam. 

Carrying Company. X. ('. 138. 

Merchant Shipping Acts — Passenger steamship — Steamship not 
having certificate carrying pcfdous otlier luau crew. Hedges 
V. Hooker. 60 X. r. 822 ; 37 IK. li. 491. 



Salvage — Tender — Consolidated actions — Costs. 
60 1. T. 939. 



SOIiICITOB. 



The Ijee» 



1. Goodwin, sale of-Dee<ls belonging to client— Arbitration— Mistake- 

of arbitrator — Revocation oi submission — Di«oreliou of Court. 
James ▼. James. 58 L. J. (^. //. 3uu ; A', c. 48. 

2. Liabilities — Duty as solicitor of petitioner — Knowledge of truo 

title to fund in Court— Failure lo bring truu title before the 
Court— Erroneous application of luud— Liability or solicitor to 
recoup loss to beneticiary. In re Daugar's Trusts. 58. 
X. J. Ch. 315 ; y. C. 31. 

3. Gift by client — Election to abide by gift — Evidence. 

Tyars v. Alsopp. 61 X. r. 8 ; 37 U'. Ji. 339. 

4. Lien— Charging order — • Pronerty recovered* or 'preserved* — 
23 & 24 Vict. c. 127, s. 28. Keeson v. Ijuxmoore. A'. C. 80. 

6. Receiver- Partnership action. Be Nicholas A; 

Paine, ex parte Iiovett. 61 /.. r. 87 ; 37 ir. H, 715. 

6, Mlsoonduct— OflTences under Solicitors Act, 1843 (6 & 7 Vict. c. 73), 
s. 32 — Striking off rolls - Petition for rcjulmtssion. In re 
Lamb (John Henry). 58 L. j. Q. n. 450 ; £/. c. 90. . 
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80LIC ITOBS-rontfMK^ 



7. MlTCondact— Striking off rolU— C-JnviotloQof felony— Previous sns- 

peusion for samo offence. In r3 ^ Solioitor. 37 IK. It. 593. 

8. Order on perionally to pav cost* -Order LXV., rule 5. Barnard 

V. Sooles. 37 W. Jt. 66S. 



Sximlnation ii b\akrtipt3y- 
Bankraptcy, 23.) 



■ CIloat'8 addreu ^ Pririleje. (See 



SPECiriC FEBFOBMANOE. 

1. Damafpe? — Interest —Contrict to parohve at ▼alaatlon — Delay. 

Marsh v. Jones. L. R. 43 Vh, b. 563 : 60 U T. 610. 

2. Partnership— Agreement to retire— Interest in land— Informal 

agreement— Sutute of fr-inid— Kiqrht to use name of retiring 
pArtaer. Qtxj v. Smita. 53 L. J. Ch. 833 ; S. C. 146. 



STAMP DUTY. 

•Conveyance on sale— .4/7 talorem daty— Agreement for tale of goodwill 
o'f bu4ineja— .Sr««up Ace, 1870. s. 70. Commissioners of 
Inland Bovenua v. Angus. L. It. 23 (^. B. D. 579 ; 33 
IK. It, 3. 

Appointment of truatees. (See Trustee, 3.) 

BaOCESSION DUTY. 

1. Disposition of property— 16 A 17 Vict. c. 51, ss. 1. 2,16. At- 
torney- Gheoeral V. MontefLore. L. It. 21 Q. B. /).461: 
59 iL. 2'. 534: 37 W.R.Zil. 

.2. Power of appointment— Aoceloratlou of succession br extinction of 

Erior interests— 16 * 17 Vict. c. 51. ss. 2, 16, 34. In re Drury 
iOwe'B Settlement. L. it. 21 Q. B. D.A66; 69 L. T. 639 ; 
37 W.R.VA, 

TENANT-POB-LIPB. 

1. Permissive waste— Remainderman— Statute of Marlbridge (52 Hen. 

1 1 1 . c. 23) — Stotnte of Otoucester (6 Ed w. I. o. 5). In re Cart- 
wright ; ATiB ▼. Ne wm«n. 58 L. J. Ch. 590 ; X C. 76. 

2. Bemaiiidermau— Mortgage of freehold estate— Foreclosure— Proteo* 

tion of estate— Costs— Charge on inherltanoe. Moore v. 
Moore. 60 j&. 7. 626 ; 37 IK. R, 414. 



TITLB DXED3. 
•Costody. (366 Battled Estate.) 

TBADE-MABK. 

1. ReRistration — Abandonment — Evidence —Descriptive word — 
Patents, &C., Act. 18d3. ss. 64, subs. 3, s. 73. In re Grot<- 
smltJi's Trade-mark. y. C. 10. 

2. * Calonlated to deceive '—Common particalara— Right to ex- 
clusive use— Disclaimer -Time. In re Qoodall's Trade- 
mark. X.A.42('A.Z>.566. 

3. * CJalculated to deceive*— Patents, Ac.,Act, 1883, ss. 72, 73. In 

re Australian "Wine Importers and Mason. X c. 

26,36. 
^. Class— Mark affixed- Oommon law right— Ko one deceived. 

Jay V. Iiadler. L. it. 40 Ch. Z^. 649 ; 60 Z. r. 27 ; 37 )K. R. 

605. 

6. Special and distinctive words—* Frigi Domo * — User 

— Trade-marki Begistratioa Act, 1875, 8. 10. Be Edginflrton. 
61X.r.323. 

6. Fancy word— Invented word— • Oomoo '- Patents, &c., Act, 

1883 s. 64 -pHteiit". &o.. Act, 1888, s. 10. In re Burgoyne's 
Txade-mark. s. c. 38. 

7. . Patents, Deslerns, and Trade-marks Act, 1883, s. 64. 

In re Thompson & Co.'s Application. .Y. c. 4. 

8. Person oggrieved- Application to remove mark from repls- 

tnr -Dcsicriptivo mark. In re Vlgnier's Trade-mark. 
Gl L. T. 495. 

9. Reotifloation— Definition of trade-mark— Peraon Sfgrievcd 

-Parents, Ac, Act, 1883, ss. 64, 90. In re CHanaclis Trade- 
mark. 58 L. J. Ch. 78J ; .V. C. 95;. 



TBADE-MABE-«»n«iMfof. 
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10. Registration-Rectification— Fancy word— Disclaimer- Patents. ^ » 
Act, 1883, ss. 64, 74, 90. Burland A CO. v. Brozbum 
Oil Company. 68 L. J. Ch. 591, 816 ; y. C. 92. 

11. Registration in wrong name— Pstentcftc., Act, 1883^ 

s. 90. Ez parte Kingsford s Son. 61 />. r. 426. 

12. Name of place— 'Stone ale '—Patents, Designs, and 

Trade-marks Act, 1883, »s. 70, 90. In re Jones i TJiompeon 
▼. Montgomery. 53 Z^ /. Ch. 374 ; .V. c. 33. 



TBA.MWAY. 

Promoters— Inquiry by Board of Trade— Injonotion— Tramways Act, 
1873 (33 & 34 Vict. c. 78). ss. 4. 42, 44— Companies Aoc, 1862 
(25 <& 26 Vict. c. 89). s. 87. In re Pontypridd and 
Bhondda Valleys Tramways Company (Idm.). 
58Z./.CA.536; S.C.55, 



TBUSTEE. 

1. Aocoants and information -Indemnity against expenses —Trustee 

solicitor. Be Bosworth; Martin v. Iiamb. 58 L. J. 
Ch. 432 ; .V. C. 59. 

2. Appointment —.Vppointment of himself bv appointor— * Other per- 

son or persona'- Validity. In r'^ Skeats' Settlement. 
Skeat* ▼. Evans. 68 L. J. Ch. 656; IT. C. 111. 

3. Appointment by Court for purposes of Settled Land ActR -Stamp 

Act, 1870— Adjudication by commissioners. In re Kenna- 
way. y.C.^1. 

4. Defaulting trustee— Derivative beneficial interest— Mortgage of 

trustee's interest— Priority. Doering V. Doering. 68 L. J. 
CA.553; A'.C'.70. 

5. Investment— Breach of trust— Purchase of land— Equity of re- 

demption— Previous proceedings by other beneficiary — Compro- 
mise— if<'ij«<{ic<i/a— Estoppel. "Worman v. Worman. X c. 
119. 



6. - 



Sale of trust funds— Liability of trustee to replace 
In re Massmgberd's dettlement ; In re 
^'' Clark V. Trelawny. 69 L.J. 



(tock sold. 

Clark's Settlement; 
C'A.107; A'.C.27. 



7. Liability— Xotice to trustee before realisation of 

security. Be Salmon's Will; Priest v. Uppleby. 

8. — Appropriation of investments— Payment over of real- 

dae-<Fall in value of appropriated investments— Expenditure on 
mortgaged property. In re Waters ; Preston v. Waters. 
y. c. ^6. 

9. Liability— Breach of trust— Settlement— Separate estate— Receipt 

of income bv husband —Uift of capital — 0>n8ent and acquiescence. 
Hale V. dheldrake. 60 z.. r. 292. 

10. — Loss of trust fund— Administratrix— Settlement by of her 
share prior to breaoh of trust. Be Hervey: Short v. 
Parratt. 6iz.r.429. 



11. 



> Sale of trust propertv to stranger— Snbeequent purchase by 



trustee— VaUdity. Be Postlethwaite ; Postlethwaita 
T. Biokman. 60 L. T. 514 ; 37 W. It. 200. 

12. Lien— Payment off of mortgage on trust estate by third person 
—Subrogation— Right to follow moneys bemg trust moneys. 
Patten ▼. Bond. y. c. 37. 



TBUSTEE ACTS. 

1. Vesting order— Appointment of new trustees— Copyholds— Infant 
sole heir of surviving trustee— Service— Trustee Act, 1850, s*. 7, 
28. In re Daviea's Trusts, y. C. 146. 

2. Originating summons- Order LV.. rule 13 (a)— 

Trustee Act, 1850, ss. 35, 43. Be Jones. 69 L. J. Ch. 157 ; 
.V. C. 128. 

3. Petition or euramona -Trustee Act, 1850— Judica- 
ture Act, 1873. Be Morris. 60 ^. r. 96 ; 37 IK. It. 317. 

4. — — Summons in cbambcrs— Rules of Supreme Court, 

1883, Order LV., rule 13a. Bo Morris's Settlement. -V. C. 
28. 

6. ■ Infants— Stock standinj? in names of infants and trustees 

.- Trustee Extension Act, l6o2 05 &■ 16 Vict. o. 55). In re 
Barnett's Estate. Foster v. Barnett. A. c. 143. 
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TRUSTEE BEIiHGF ACT. 



Pnotice— Ftttition for pnymwit oat of Coart— Servioe out of jnriidlc- 
tlon— Order XI., rale 1. In re JellardL L.R.39 Ch, Z>. 424 ; 
eOL.T.85. 

« TBU8T INVESTMENT ACT, 1889. (See I.ife 
ABsurance Company.) 

VENDOB AND FITBCHASEB. 

1. Act of bankroptcj by Tender— Coacealznent of— Oood title- 

Bankruptcy Act. 1869, 88. 94. 95. "Wentem v. Harris; 
Western v. Marks; Gilbert v. Woodley. X C. 113. 

2. Afrreement for mle—Sabseqaent equitable mortffage by rendor— 

Prioritlee. Flinn v. Fountain. 53 L, J. Ch. 389 ; .V. (\ 30. 

3. Conditions of sale — Right to reecind — Unwillingness. In re 

163rd Starr Bowkett Boildins Society and 
Sibnr's Contract. 68 L. J. Ch, 469, 661 ; X. C. 61, 102. 

4. Contract-^Costs occasioned by mortgage effected by yeudor— Pro- 

duction of deeds in possession of vendor's mortgagee— Concnr- 
rence of mortgagee. Be Willett & Arg^enti. 60 L, T. 

6. Approral of title— Defftolt of paixshaser— Defect in vendor's 

title. Soper v. Arnold. 69 L. J. Ch. 214 ; .V. c. 101. 

6. Equitable mortgagee— Power to convey legal estate under Lord 

Oranwortb's Act (23 & 24 Vict. c. 145), s. l5. In re Solomon 
to Meager. 68 L. J. Ch. 339 ; y. C. 30. 

7. Estate /yur autre rie— Bestrictive covenant— Mortgage to trustees 

of building society— Society wound up— Sale by some of liquida- 
tors—Companies Act, 1862 (25 <Sc 26 Vict. c. 89). ss. 95, 199. 203. 
In re Ebsworth and Tidey's Contract. 58 L. j. Ch. 
665; 3'.6'.74. 

8. Expenses of prodnction of deeds in possession of vendor's mort- 

gagees—Contrary intention— Conveyancing and Law of Property 
Act, 1881 (44 4c 46 Vict, c 41), s. 3, subs. 6, 9. In re WiUett 
AArgenti. ^:c'.46. 

9. Misdescription — Mistake in particulars — Compensation — Pur> 

chaser's knowletlare of premises — Condition — Compensation. 
Aspinalls to Powell & Scholefleld. 60 L. T. 595. 

10. Restrictive covenant- Assigns not mentioned— Compensa- 
tion clause. In re Fawcett and Holmes' Contract. 58 
L. J. Ch. 763 ; S. C. 74. 

11. Specific performance— Sale of land— Agreement in wrltinir— De- 
scription of vendor— Statute of Frauds. Butcher ▼. Nash. 
A*. C. 78. 

VOLUNTABY SBTTIiEMBNT. 
Imperfect transfer. (See Will, 18.) 

WATEB. 

1. Arm of the sea— Navigable— Non>tIdal— Trespass. Ilchester V. 

Bashleigh. 61 L. r. 477 ; 38 IK, R. 104. 

2. Riparian owners— Natural accretion— Alteration in bed of river- 

Right to dredge— Alteration in accustomed flow. Withers V. 
Purchase. X c. 62. 

WATEBWOBKS. I 

1. Damage to— Inclosnre Act— Separate o^^mership of surf see and 

minerals- Compulsory purchase — Right to work minerals — 
Waterworks Clauma Act, 1847, ss. 18, 22, 23. Consett Water- 
works Company v. Bitson. /.. R. 22 Q.. B. U.1Q2;&) L. T. 
360. j 

2. Undertaking for a public purpose— Winding-up— Jurisdiction. ' 

In re Darton-upon-Humber and District Water 
Company (Ijim.). N. C. 99. 



WAY. 

1. Deed— Construction- Exclusive use 
Booth. 61^.7.294. 



of gatett-ay. BeiUy v. 



2. Express grant— No definition in grant— Definition by user— Right 

of grantor to alter direction. Deacon V, South-Eastem 
Bailway Company. 61 L. T. STI. 

3. Grant by general words— Way at date of grant incapable of use 

with principal subject of giant. Boe ▼. Siddons. I, H. 
22 Q. B. Z>. 224 ; 60 X. 7. 345 : 37 W. R. 223, 



Col. 82. 
WEIGHTS AND MEAST7BES. 

1. Sale of coal— Mode of weighing— Action for penalty— Metropolis 

Coal Act (1 dc 2 Vict. c. Ixxvi.), s. 57. Smith V. Wuod. 
58 L. J. <l a. 611 ; 69 Ibid. 5 : N. C. 125. 

2. Unjust scale— Scale supplied to tradesman for post-offlce purpo«es— 

Liability of tradesman— Weights and Measures Act. 1878, si. 25,, 
59. Begina ▼. Justices of Bromley. ^ c. 147. 

WTIiL. 

1. Absolute gift— Gift of rents and income— Life or absolute interest- 

— Contrary inteptlon. Coward ▼. Ijarkman. 60 L. T. 1. 

2. Ademption or satisfaction — Debt — Legacy. Be Huish ; 

Bradshaw v. Huish. 89 L. J. Ch. 135 : ^V. c. 14i. 

3. Attestation — Document executed as a deed. In the Gl-oods of 

John Oolyer. y. c. 19. 
4. Execution— Execution in the form of a deed —Attesting wit- 
nesses unable to recollect circa mstanoes of execution. In the 
Gtoods of Colyer. L. R. 14 P. /). 48 ; 60 A. r. 368 ; 37 W. R. 272. 

6. Name signed in attestation clause after those of two attest- 
ing witnesses— Omission from granc— Wil s Act {\ Vict. c. 26)^ 
8. 15. In the Goods of John Smith. 59 L. J. P, D. ir 
A. 5 ; y. C. 132. 

6. Accumulations— Thellusson Act— Capital payable at a future time 

—Intestacy. Be Parry; Powell v. Parry. 60 ^. 7'.489. 

7. Condition— Alienation— Proviso against— Gift of Annnity- -Bank- 

ruptcy of beneficiary. Be Harrey, ez parte Pixley. 60 
Z. 7.710; 37 ir. 72.620. 

8. Construction— Children, gift to-Vesting- Substitutionary gift to 

grandchildren— * In similar circumstances.' In re Miles l 
Miles ▼. Miles. 61 L. J. 369. 
9. Ciass- Gift of Residue— Joint tenancy or tenancy In com- 
mon. In re Quirk; Quirk v. Quirk, y. ('. 98. 

10. .1 Codicil— Gift by will of chattels by reference to limitations- 

of real estate— Alteration by codicil of limitatioofl of real estate 
—Heirlooms. In re Towry ; Dallas v. Towry. 58 L.J. 
C%.593;.V.C'.35. 

11. Class -Gift during widowhood— Gift on death to children 

living at death -Remarriage of widow. In re Dear ; Helby 
V. Dear. 59 L. J. Ch. 659 ; .V. C. 111. 

12. Devise of lands * situate at G.'— Lands adjoining but outfide- 

of parish of G. In re Harrison; Townsou v. Harri- 
son, y.c.m. 

* Effects *—£ytMd<fm j^/wrfc— Jewellery. Northey V- 

Paxton. 60Z. r.SO. 
— • Rest of the furniture and effects'- I^milem generit 

—Bank notes -Jewejlery. In re Miller ; Daniel ▼• 



DanieL 61 A. r. 366. 

Joint tenancy or tenancy in common— Gift between nephews 

and nieces and the issue of such as should be dead as tenants ia 
common—* Issue.' In re Smith. 56 L. J. Ch. 631 ; y. V. 107. 

* Not as individualii.' In re Quirk : Quirk v. 

Quirk. 61 Z. r. 364 ; 37 IK. K 796. 

Lapse. In re DcTenish: Devenish v. Hoppuf. 

y. C. 139. 
— — • Moneys in bank ' - - Voluntary settlement — Imperfect 

transfer. In re Timson; Alwey ▼. Timeon. X C'.68. 
Residuary gift— Direction to settle Executory trust. In 

re Ballance ; Ballance v. Lanphier. 58 L. J. ch. 534 ; 

y. c. 76. 
— * Relatives hereinbefore named '—• Vested and 

transmissible interests.* Be Jodrell ; Jodrell v. Scale. 



.V. C. 150. 



21.- 
22.- 

23.- 



- ' Securities for money.* 
; .V. C. 107. 



Callow V. Callow. 58 L. J. Ch. 



Substitutional- gift to issue of their parent's sl;nrc— Death 

of parent before date of will -Illegitimacv. In re Brown; 
Brown v. Brown. 58 L. J. Ch. 420 ; .V. C. 42. 



• 'Surviving* — Gift to tenants-for-life and their children - 



Gift over if any tenant-for-life die without childrpn to surviving 

tenants-for-life and their respective children- -Ab-scnceof general 

gift over it no children. In re Bowman ; J n re Liay ; 

Whitehead v. Boulton. L. R. 41 Ch. /;. 525 ; 60 L. T. 83i : 

37 ir.y;. 583. 
24. 'Survivor.* In re Boper; Morrell v. Qissing. 

68Z.y.rA.439; Xf.46. 
25. Trust -Precatory trust—* It ia my de»ire that she allows.' 

In re Diggles ; Gregory ▼. Edmondson. L. R. 39 Ch, 

i>.253;59Z.r.884. 
26. Devise of real estate to A. for life, and then on trust to sell - 

Legacy charged on proceeds of sale— Interest from death of 

tenant-for-life. In re Waters; Waters v. Boxer. 68 

L.J.Ch.7bO;y.C.in. 
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'WlUj-'Coniinued. 



27. Execnton and trustees— Direction that tmstees of will may make 
'auy sales and arrangements' they should think fit— Power 
of trustees to mortgage real estate. He Jones : Dutton v. 
Brookfleld. 69 L. J, Ch. 31 ; 3'. C. 119. 

28. Disclaimer by conduct— Legal estate. In re BirohaU ; 

Birohall v. Ashton. L. /S. 40 Cft. A 436 ; 60 ^. 7. 369 ; 37 
vir.R.m. 

29. — No appointment of executors— Probate to trustees as exe- 
cutors according to the tenor. In the Goods of Alex- 
ander Ijeslie Melville, Earl of Iioven and Mel- 
ville, -y.c'.isi. 

30.- 



Power to Inyest estate— Implied power to sell. In re 

HoUoway ; Holloway ▼. Holloway. 60 Z. 7. 46 ; 37 
ir./2.77. 

31. Forfeiture olanse— Repugnancy— Bankruptcy of legatee— Absolute 

Interest— Limited interests— Close of bankruptcy— Bankruptcy 
Act, 1869, 8. 81-Bankrnptcy Act. 1883. s. 35. Be Metcalfe ; 
Metoalfe v. Metoalfe. 59 L. J. ch, 159 ; X c, 147. 

32. Legacy— Abatement—Immediate legacy to widow. Be Oaze- 

nove ; Casenove v. Cazenove. X C. 83. 

33. ReTocation- Destruction of codicil— Mistake of law. Jane 

Thornton. SSL, J. P.O. it a. S2; N. c\ 88. 

34. Portions missing— Presumption of destruction animo re- 

roca/ui<— Other sheets substituted— Total or partial rerooation. 
Treloar v. Iiean and others. 58 L. /. />. z>. <c- ^4. 39 ; 
N, C, 40. 

35. Testamentary documents— Reference to unexecuted documents. 

In the Goods of M'Gregor. 60 L, T. 840. 
Remoteness. (See Bemoteness.) 



WOBDS. 

* Aged persons '—Charity, 3. 

' Any sales and arrangements '— WilU 27. 

* Anything done or intended to be done *— Metropolis, 1. 

* Calculated to deceive '—Trade- mark, 2, 3. 

* Death from effects '- Insurance, 2. 

* Desenring'— Charity, 3. 
•Effects'— Will, 13. 

* Exdasire use.' 

* Good cause '—Costs, 27. 

* Hereinbefore named*— Will, 20. 

* In all cases '—Bankruptcy, 16. 

* Injury caused by accident*- Insurance, 2. 
•Issue'— Will, 15. 

•Months in bank '- WiU, 18. 

* Necessary for maintenance of security '—Bill of Sale, 2. 

* New Street ' -Public Health Act, 2. 

* Not as individuals'- Will, 16w 
•Open cover'- Insurance,6. 

* Opposite party '—Practice, 26. 

* Other person or persons '—Trustee, 2. 

* Reasonable excuse '—School Board, 2. 
•Relatives'— Will, 20. 

* Securities for money '—Will, 2a 
•Situate at '—WiU, 12. 

* Stone ale '—Trade-Mark. 

* Surviving '- Will, 23, 24. 

* Term fee '—Costs, 26. 

< Undertaking any business '—Costs, 9. 
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barristers contxihniinq t^t Itotts. 



HODSB 07 LOBOS. 

LtONXL LANOKLOT BHADWSLL, Banirtflr-at-Law. 

Pbitt Oouhoil. 
(InOuding a»tck and Jriah AfpmU im tk$ Bouse qf Lordi,) 
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COURT OF APPEAL. 

FABBAB v. FABRA.B8 (LiM.) 



HIGH COURT OF JUSTICE. 
Bbiton Medical, &o., Lifb Absooiation 
Britannia Fibb Association (Chanc.) 



Manchesteb and Livebpool Banking Company 

(LiM.) V. Pabkinson (Chano.) .... 4 
POLLABD V. Photogbaphic COMPANY (Chano.) . 3 
I Thompson & Co.'s Application, In re (Chanc.) . 4 
United Kingdom Land and Building Associa- 



Chables v. Bubke (Chanc.) 2 tion (Lim.), In re (Chanc.) 3 



COURT OF APPEAL. 

Court of Appeals 
Cotton, L.J. 

^C^;K' !>FaBBAB .. FABBAB8 (LiM.). 

Nov. 20, 22, 23. 
Bee. 21. 

Mortgage— Power of Sale — Sale by Mortgagee to 
Company in which he is a Shareholder— Validity of 
Sale, 

The action was by mortgagors to set aside a sale by 
the mortgagees under the power of sale in the mortgage 
deed to the defendant company, in which one of the 
mortgagees at the time of the sale was a lar^e share- 
holder. The sale was impeached by the plaintiffs on 
the ground (1) that the sale was in fact a fraudulent 
sale at an undervalue ; and (2) that as a matter of law 
a sale by a mortgagee to a company in which the mort- 
gagee was personally interested as a shareholder could 
not stand. 

Chittt, J., decided both points in favour of the de- 
fendants, and dismissed the action. 

The mortgagors appealed, but on the appeal only 
raised the point of law, and did not appeal from the 
finding of Chitty, J., on the questions offset. 

HomeTf Q. C, Oainsford Bruce, Q. C, and Ingle Joyce 
for the appellants. 

-R'>*y, Q'C.f and Farwell for the respondents. 

Their Lordships held that there was no authority 
for saying that a sale by a mortgagee to a company in 
which he was at the time a shareholder was not war- 
ranted under the ordinary power of sale, and held that 
in law such a sale was allowable. They considered I 



that the circumstances of the transaction in the present 
case were such as threw on the defendant company 
the burden of showing that the sale was in fiict a fair 
and honest one, and they came to the conclusion that 
the defendant company had fully succeeded in showing 
that. They therefore dismissed the appeal. 



HIGH COURT OF JUSTICE. 



Chancery Division, ^ 

Kay, J. >> Chables v, Bubee. 

Dec. 12. J 
Will — General Bequest — Power of Revocation and Ap^ 
pointment contained in Settlement — Wills Act (1 Vict, 
e. 26), *. 27. 

Testator, by will made in 1879, bequeathed thfr 
residue of his personal estate to his executors upon, 
certain trusts, and, by an indenture of settlement made 
in 1880, assigned certain personal estate to trustees 
upon trust that they should deal with the same in such 
manner as the settlor should, by any writing or writ- 
ings, revocable or irrevocable, but not by his last will 
or testament, or any codicil thereto, unless he should 
expressly refer to the said trust fund, order and direct, by 
which writing or writings the trusts of the said inden- 
ture might be absolutely revoked, annulled, altered,, 
varied, or otherwise dealt with, at the free will and 
pleasure of the settlor ; and, subject thereto, should pay 
the income of the trust fund to the settlor during his 
life, and after his death should stand possessed of the 
said trust fund upon certain trusts in favour of the 
plaintiff and her children, if any. 

The testator died in 1886, having made three codicila 
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to his will after the date of the settlement, none of 
which affected the residuary bequest in his said wilL 

This wae an originating summons taken out by the 
plaintiff raising the question whether the residuary 
bequest in the will operated ae an execution of the 
power of appointment m the settlement. 

Marten, Q.C., and Warrington for the plaintiffl 

Remhaw, O.C., and AUm for the executors. 

Miilar, Q,C,, and BramweU Davis for the trustees of 
the settlement. 

Kat, J,, said that on the general question which had 
been argued — that, no matter what restriction was put 
upon the power in the settlement, still, if the objects 
of the power were unlimited, a general bequest in the 
will of the donee of the power must, by virtue of the 
Wills Act, s. 27, operate as an execution of the power 
— he would say nothing, in consequence of the recent 
decision in In re Marsh, 67 Law J. Rep. Ohanc. 689 ; 
L. R 38 Chanc Div. 6S0, though, in his opinion, it 
was open to very considerable argument ; but the pre- 
sent case was a different one, as it was necessary f<Mr 
the settlor to execute the power of revocation contained 
in the settlement in order to execute the power of ap- 
pointment ; and the authorities established that, though 
by virtue of section 27 a general bequest in a will 
operates as an exercise of all general powers of appoint- 
ment, yet it does not operate as a revocation under a 
power of revoking a previous instrument. There must 
be a declaration that the general bequest in the will did 
not operate as an exercise of the power. 



in what manner were such motives known to^.the 
liquidator. 

Henshaw, Q. C, and Beddall for the summons. 

Marten, Q.C., and Chadwick Healey for the phuntifis. 

Kay, J., said that he had to draw the line between 
requiring the plaintiffs to make a sufficient statement 
to prevent the defendants being taken by surprise at 
the trial and requiring them to disclose the evidence 
on which they intended to rely; that he felt fl^^ftt 
difficulty in so doing, and found no case to guide him ; 
the order would oe that the plaintiffs should state 
whether the all^d instigation was verbal or in writ- 
ing, and, if verbal, by whom it was made, and, if in 
writing, the date of such writing, and that the plain- 
tiffs should also give particulars of the improper mo- 
tives which were alleged to have actuated the directors. 
His lordship also stated that the application ought to 
have been dealt with in chambers and not adjourned 
into Court. 



Chancery Division^ In re UmTBD KnreDOX L4in> 
Chittt, J. ^ AKD BiriLDiire Absogiatiov 
Dec. 19. J (LiM.). 

Company — Winding up — Solicitor to Liquidator — Costs 
— Sottdtor^ Hemuneratum Act, 1881 — General Order 
under, clause Q. 

On November 1, 1887, H. was duly appointed soli* 
citor to assist the liquidator in his duties. On Novem* 
ber 2, H. served the liquidator, under clause 6 of the 
General Order made in pursuance of the Solicitor*' 
Chancery Division.-i The Beitok Mhdioal, &o., Lira Bf°»»{^e«tion Act 1881 with notice that he elected 
Kay, J. I Association v. Thb BBiiATOiA }t^ ^« remuneration should be under schedule IL 

Dec. 13. J FiBB Association. ^he bquidator, behe^ he had power so to do, 

. accepted this notice and contmued to employ H. m the 

Firadtce— Pleading— Instigation and Improper Motives winding up. H.*s remuneration under schedule IL 
aUeged--ParticularS'^Adiournment into Court— Rides , proved to be more than it would have been under 
of Court, 1883, Order XIX., rules 6, 7. schedule I. (scale fees), but on taxation the taxing 

This was an action brought by the plaintiffs against master declined to allow him more than the amount he 
the defendant association and the liquidator in their I would have been entitled to under schedule I. 
winding up, claiming that notwithstanding a certain j The liquidator now applied to vary the taxing- 
order made in the winding up the defendant association master's certificate, and by a second summons {nunc pro 
was liable to pay a sum of over 30,000/. to the plain- ' ^^^) ^^^ for leave to pay H. his costo for work done 
tiffs. I according to schedule II. out of the assets. 

The order in question had been made on the applica- Homer, Q,C., and W. M Cann for the application. 

tion of the liquidator postponing payment of the plain- ' Chitty, J., held that it waa the duty of the official 

tiffs' debt. j liquidator, as an officer of the Court, to protect the 

'to get the work done at 

on being served with such 

under clause 6 be ought to 

in the liquidator's application for the^purpose of escaping ^v® applied to the judge in chambers for advice, when 




from their liability to calls which as members of the 
defendant association they would be under if the plain- 
tiffs| claim were enforced ; and that the defendant asso- 
ciation and their solicitors knew that the said directors 
were shareholders of the defendant association, and 
also the improper motives which actuated the said 
directors. 

This waa a summons taken out by the defendants 
asking that the plaintiffs might be ordered to give par- 
ticulars whether the application for the order was in- 
stigated by the directors verbally, or in writing, or 
otherwise, and, if verbally or otherwise, the words 
used, and the means used or adopted by the directors 
to instigate such application, stating in detail how 
such application was instigated, and also what were the 
improper motives actuating the directors, and how and | 



the matter of the solicitor's remuneration would 
have been properly looked into ; that the taxing-master 
had acted quite rightly, and that both summonses 
must therefore be dismissed ; and further declined to 
allow the applicant to take hia costs out of the assets. 



Dec. 20. J 



The Photoobaphio 
compaity. 



Fine Art Copyright Act (25 ^ 26 Vict, c. 68), s. 1— 
Fhotogrtq>hic Portrait — Negative — Rights of Phato^ 
grapher. 

The plaintiff, Mrs. Pollard, had her portrait taken by 
photography at the defendants' shop at Rochester, and 
was supplied with a number of the photographs, which 
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were of cabinet size and in vignette style, and paid for 
them. Nothing was said with regard to the negative, 
which was retained by the defendants, and they subse- 
quently printed photographs from it, and after adding 
the words 'A merry Christmas' above the portrait, 
and ' A happy New Year ' beneath it, they exposed them 
for sale in their shop window, and sold them as Christ- 
mas cards. The present action was then brought by 
Mrs. Pollard and her husband. This was a motion for 
injunction, which, by consent, was treated as the trial 
of the action. 

Cozens- Hardy, Q,C., and Silvester for the plaintiffs. 

Emden for the defendants. 

North, J., held that the bargain between the cus- 
tomer and the photographer included, in the absence of 
'any express provision to the contrary, an implied agree- 
ment that photographs were only to be printed from the 
negative for the use of the customer, and that the 
photographer was not entitled to print copies of the 
photograph for his own use, or for exhibition or 
sale to any one but the customer, unless the authority 
of the customer were given either expressly or by impli- 
cation, and his lordship granted an injunction to restrain 
the defendants from so doing. 



^^^-^■"■'^1 /« re Thowsok & Co.'s 
. D^T'SL J Applicatiok. 

Trade-mark — Fancy Word— Patents, Designs, and 
Trade-marks Act, 1888, «. 64. 

This was an application by Messrs. Thompson & Co., 
of the Manor Works, "Wolverhampton, for tne registra- 
tion of the word * Manor ' as a trade-mark not used be- 
fore the passing of the Trade-marks Eegistration Act, 



1875, in respect of tin-plates. The comptroller had re- 
fused to register the mark on the ground that it wu 
not a fancy word within the meaning of the Act. 

Cozens-Hardy, Q.C., and T, Terrell, for the applica- 
tion, urged that the case was not governed by Me Van 
Ihaer, 56 Law J. Rep. Chanc. 870 ; L. R. 34 Chaaic. 
Div. 623, and that the word was not a geographical 
word, seeing that it was merely the most prominent 
word in the name of the applicants' own works, which 
they were perfectly able to alter at any time. 

Ingle Joyce, for the comptroller, was not called on. 

North, J., refused the application, on the ground 
that the word was not obviously not intended to be 
descriptive. 



Chancery Dimsion,'^ 

KSJLEWIOH, « 

Dec. 21. 



i'msion,'] ' 

H,j. y 

1. J 



Thb Makchester and Liybbpool 

BANKINe COMPANT (LlX.) V, 

Parkinsok. 



Practice — Injunction — Undertaking by Plaintiff'— 
Limited Company, 

In this case the plaintiff company applied for and 
obtained er/Nir^e an tn^mm injunction against the de- 
fendant, upon their undertaking to answer in damages 
and to accept service of short notice of motion to dis- 
charge the order. The registrar raised the point whether 
the undertaking should not be given under the aignatuie 
of a director of the plaintiff company. 

Eve for the plaintiff company. 

KsKEWiCH, J., said that, as he imderstood the present 
practice, no undertaking need be given by an officer of 
the company, but it was sufficient for the undertaking 
to be expressed in the order as being given by the plain- 
tiff company by their counsel. 
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Watnby. JEof parte Gbimston. Ex parte Db 
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John Thomas Agnbw Patbigk, In thb Goods of 
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Stbakbb Bbothbbs k Co. v, Bbtnolds and an- 
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Tbadb Auxiliaby Company and othbbs v. 

MlDDLBSBBOUGH, &C., TBADBSMBN'S PBOTBGTION 

AssoGiATiON (Chanc.) 6 



HOUSE OF LORDS. 

H<mee of Lords,'^ 

July 2, 9. j>Spiobb v, Mabtin. 
Dec. 18. J 

Lecue — Restrictive Covenant — Repreeentation as to 
Use of Adjoining House — Ir^nctixm, 

This was an appeal from a decision of the Court of 
Appeal (reported 66 Law J. Rep. Chanc. 393), which 
affirmed one of Ba.con, V.C. 

Rig^f Q'C., and E. Ford for the appellant. 

Sir H. Davey, Q.C,, and Millar, Q,C. {A. R. Kirby 
with them), for the respondent. 

. Car, adv. vult. 

Their Lobmhips (Lobd Watson, Lord Fitzgebald, 
and LoBD Macnaohten) dismissed the appeal, with 
costs. 



HIGH COURT OF JUSTICE. 

Chancery Division.^ 

Kay, J. i> James v. Kerb. 

Jan. 14. J 

Champerty — Mortgage — Collateral Advantage taken by 
Mortgagee — Bonus Payable in Event of Succeeding tn 
Litigation, 

The plaintiff, who was in poor circumstances, was co- 
heir, with one Green, to J. H. Morgan, who died in 
1883. An action was instituted to propound an alleged 
wHl, to which the plamtiff in this action and Green 
were defendants. A country solicitor named Jones was 
acting for Green in theprohate action, and the plamtiff, 
through the agency of Jones, horrowed 60/. from the 
defendants in this action on the security of his interest 
as co-heir. The security provided that the plaintiff 

VOL. XXIV. 



should give his promissory note for the sums advanced 
with interest at 6/. per cent. ; that he should employ the 
London agent who was acting for Jones in the prohate 
action, and would not remove him without the consent 
of the defendants ; and that if the plaintiff's title should 
be established he would, within three months there- 
after, pay to the defendants 'by way of bonus' 250/. ; 
that the defendants should make such further advances 
as they should think fit to meet any further necessities 
of the plaintiff, to be applied in or towards the costs 
and disbursements of the probate action, for which the 

Slaintiff was also to give a promissory note ; but the 
efendants were not obliged to make such advances ; 
and the security also charged the advances and interest 
and bonus on the plaintiff's interest as co-heir in the 
land of the intestate. 

The Probate Division established the will, but their 
judgment was reversed by the Court of Appeal, and 
the reversal affirmed by the House of Lords. 

40/. further advances had been made by the defendants ; 
but these had not been applied in payment of the costs 
of the probate action, the necessary disbursements 
having been made by Green. 

The plaintiff now sought to redeem on payment of 
100/. and interest alone, on the ground that payment of 
the bonus could not be enforced as it amounted to 
champerty, and was also an unfair collateral advantage 
taken by mortgagees from a person in a necessitous con- 
dition and in the position of an expectant heir. 

Marten, Q,C., Phillpotts, and fvhateley for the plain- 
tiff. 

RenshaWf Q,C,, and Yate-Lee for the defendants. 

W. C. Fooks for other parties. 

Kay, J., held that the stipulation for the bonus was 
void as champerty, and also as an unfair collateral 
advantage taken by the mortgagees, and declared that 
iSigiiizea oy '^^Jv^v/pi^Lv^ 
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the mortgage must stand as a security for 100/. and 
interest alone, and gave judgment for redemption on 
this footing. 

/>]u«/.^, 7i.-w^v«, fTHB Trade Auxiliary Compact 
r3rv J^J ^^ o™^8 V, Tbob Middlbs- 

^^HITTY,J. < BBOUGH, &C., TrADBSMBK's PrO- 



Dec. 20. 



lEOnON ASBOOIATION. 



Copyright — Periodical—Joint Employers — Joint Right 
of Action— Copyright A<^, 1842 (6^6 Fict. c. 46), 
«. 18. 

The plaintiffs, the registered proprietors of a periodical 
known as SttiiMe Weekly Gazette, the registered pro- 
prietors of the Commercial Compendium, and the re- 
pstered proprietors of Perry's Gazette, having joined 
m an action, moved for an interim injunction restrain- 
ing the defendant from pirating lists of hills of sale, 
&c.,puhlished in the three ahove-mentioned periodicals. 

It appeared that the plaintiff at their joint cost em- 
ployea the same persons to compile the hills of sale, &c. 

The defendant, in resisting the motion, contended 
inter alia that the plaintiffs, heing registered severally, 
could not, under section 18 of the Copyright Act, 1842, 
club together and employ the same author or authors, 
and then set up three co-ordinate copyrights in the same 
matter. 

Homer, Q.C, and R. M*Kenna for the plaintiffs. 

MaidUno for the defendant. 

Ohittt, J., said that under section 18 the author of 
the work, who was the primd facie proprietor of the 
copyright, might transfer it for a limited period to the 
puDlisher of tke periodical for whom it had been com- 
posed. The registration of the proprietor was only a 
condition precedent to the right of suing. He could 
find nothing in the Act which could support the defen- 
dant's contention. There was nothing which prevented 
the author from transferring to separate transferees, 
or which prevented such transferees from joining as 
plaintiffs; and to hold otherwise would be most in- 
jurious to authors. The applicants were entitled to an 
injunction. 



■}' 



Chancery Division. 

SnRLnro, J. J»/n re Park. Cole v. Pare. 
Dec. 13, 20. 

Solicitor and Client — Costs — Taxation — Delivery of Bill 
for more than a Year — Solicitors Act (6 ^ 7 Vict. 
c. 73, *. 37). 

A claim was carried in in the administration of the 
estate of C. P. by a firm of solicitors for a sum of 251/., 
the balance alleged to be due on several bills of costs 
delivered to the deceased. 

The bills had been delivered more than a year before 
the death of 0. P., no objection had been raised b^ him 
to the amount, and a sum of 200/. had been paid by 
him on account of the total sum appearing due upon 
the bills. 

The claim was disputed by the executor of C. P., and 
the bills were referred to a taxing-master by the chief 
clerk. No case for special circumstances under the 
Solicitors Act was made by the executor. 

The matter subsequently came before the judge in 
chambers, who directed that the chief clerk should 
examine the bills, and if necessary should refer them to 
a taxing-master. 

The claimants were not s^itisfied with this decision, 



and upon an application to the judge as to the proper 
course to be pursued he directed the matter to be set 
down in the list of adjourned summonses. 

The matter now came on for hearing. 

Grosvenor Woods for the claimants. 

Graham Hastings, Q.C., and Bardstoell for the 
executor. 

Stirldtg, J., held, notwithstanding Anderson v. May, 
2 Bos. & P. 237, that the delivery of the bills for more 
than a year without objection on the part of the deceased 
was not conclusive as to the reasonableness of the items ; 
and acting under the general jurisdiction of the Court 
in dealing with disputed claims his lordship referred the 
bills to a taxing-master, not for taxation, but for in- 
vestigation, adding a direction that the taxing-master 
was to confine his attention to certain specified items, to 
be marked in red ink, which appeared to require ex- 
planation. 

Chancery Division.'^ 

Stirling, J. }>6oaler v, Brobhurst. 
Jan. 11. J 

Compare — Shareholder — Not on Register — Right to Sue. 

This was a motion by the equitable owner of shares 
in the Briton Medical Life Insurance Company for an 
interim injunction restraining the defendants until the 
trial of the action from acting as directors of the com- 
pany, and for a receiver. 

Ine defendants raised a preliminary objection that 
the plaintiff was not entitled to sue, as his name was 
not upon the register. It appeared that the shares in 
respect of which he claimed the right to sue were re- 
nstered in the name of one Sanders, who had been 
held by the Court of Appeal to be a trustee of them 
for the plaintiff. Sanders nad been made a defendant to 
the action. 

Young, for the plaintiff, relied upon 7Ae Great 
Western Railway Company v. Rvshout, 5 De G. & S. 
290, where it was held that a shareholder not upon the 
register, but having his trustee before^ the Court as a 
defendant, was entitled to sue to nrotect his property. 

Graham Hastings, Q.C., and Chadrcyck-Healey ; 
Buckley, Q.C., and Danckwerts for the defendants. 

Stirling, J., said that he was not prepared, in the 
face of the authority cited, to hold that merely oecause 
the plaintiff was not upon the register he was precluded 
under all circumstances from being heard. Here the 

Slaintifi^s right to be upon the register was seriously 
iBputed ; but he had brought his action, and it might 
be that such a motion as was now made would succeed, 
but it was only an overwhelming case which would in- 
duce the Court to make an interim order. There was 
no such overwhelming case here, and the motion would, 
therefore, stand over till the trial. 



Chancery Division. ] j- 
Stirling, J. > 
Jan. 12. J 



re Meacocx. Meacooe 
Meacock. 



v» 



Annuity — Appropriated Fund — Consols — Conversion — 
Right of Annuitants to further Security — National 
Debt Conversion Act, 1888 (61 ^ 52 Vict. c. 2), 
s. 20 (3). 
This was a petition for the payment out of Court of 

the residue of this estate. There were two annuitants, 

the annuities being secured by a sum of money invested 
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in ConaolB by an order of the Court. The National 
Debt Conversion Act, 1888 (51 & 52 Vict. c. 2), 8. 20, 
subs. S, proyides as follows : ' Where, in execution of 
any trust .... any stock has been appropriated to 
provide an azmuity, and is under this Act converted 
mto or exchanged for new stock, the trust .... shall, 
so far as relates to the payment of the annuity, be 
deemed to be executed or performed by the payment of 
the dividends on the new stock : but nothing in this 
section shall affect any power of any Court or other 
authority to make any order as to the application of 
capital in such cases.' It was contended on behalf 
of the annuitants that, having regard to the chances or 
otherwise aa regards Consols, they were entitled to be 
secured against any such conversion previous to distri- 
bution of the residue or to have the annuities secured 
by the new stock. It waa argued that the above-men- 
tioned section did not apply, because Consols were not 
converted by the Act, there being only an option to 
convert given to holders of Consols. 

Oraham Hatiing$, Q.C, and Bakewell for the peti- 
tioners. 

Alfred Emden for the annuitants. 

jUhton Cross for the trustees. 

Bardswell for other parties. 
^ Stirling, J., held that the annuitants were not en- 
titled to any further security, but he allowed a declar- 
ation to be inserted in the order that in case of any 
deficiency arising from conversion of the Consols or 
otherwise the annuitants should be entitled to resort to 
the corpus of the appropriated fund. 

CJumcery IHmsion,'\ 

Stiblihg, J. >>BirBD v. Bubb. 



Jan. 16. 






Costs — Taxation — Scale Charge — Remuneration for 
Conducting Abortive Sale by Auction — Solicitors* 
Remuneration Act^ 1881 — Oeneral Order IL, 
Schedule 1, Part 1, rules 2, 11. 

This was a motion in substance to refer back a bill of 
oosta to the taxing-master for reconsideration. In the 
course of the proceedings in an administration action 
real estate was, in February, 1882, put up for sale by 
auction with the sanction of the Court, but the sale 
proved abortive. In 1883, after the Solicitors' Re- 
muneration Act had come into operation, the property 
was sold by private treaty. 

Schedule 1, part 1, to the General Order under the 
Solicitors' Remuneration Act, 1881, prescribes a scale 
of charges to be made by the vendor's solicitor for con- 
ducting a sale of property by auction, and provides 
that y/mere the property is not sold the charges shall 
be calculated on the reserved price. 

Rule 11 of schedule 1, part 1, provides that the scale 
for conducting a sale by auction shall apply only in 
cases where no commission is paid by the client to an 
auctioneer. 

The remuneration of the auctioneer on the occasion 
of the abortive sale of February, 1882, consisted of a 
lump sum paid by the client. The taxing-master dis- 
allowed the whole of the solicitor's charges for the con- 
duct of the abortive sale. 

On behalf of the applicants it was contended that the 
ad valorem scale provided by sdiedule 1, part 1, did not 
apply, and that the applicants were entitled to remu- 
neration under the system which prevailed before the 
passing of the Act as altered by schedule 2, in accordance 



with the decision of the House of Lords in In re New* 
6oii/(2, L. J. W. N. 1888, p. 145. On ^he other hand, it 
was contended that the ad valorem scale applied, be- 
cause the sum paid to the auctioneer was not a oommis- 
sion. 

S. HaU, Q,C,, and S. S, Ford for the motion. 

Kirbg and Farwell for the several respondents. 

STiBUNe, J., held that the sum pud to the auc- 
tioneer was included in the word ' oommission,' and 
adopted the observations of Cotton, L.J., in In re 
Wilson^ 55 Law J. Rep. Chanc. 627 ; and his lordship 
referred the whole bill back to the taxing-master for 
reconsideration on the footing of the decision of the 
House of Lords in In re Newwmld. 



Queen* s Bench Division, 
Jan. 11, 12. 



'Ex parte Dyke. 
Ex parte DuirsTAK. 
Ex parte Watnet. 
Ex parte Grikston. 
^Ex parte D'R Wbtxe. 



Local Oovemment Act, 1888 (51 ^ 52 Vict, c. 41), «. 75 
— Municipal Elections ( Corrupt and Illegal Practices) 
Act, 1884 (47 Sr 48 Vict, c. 70), «. 18, 14, 16,20— 
Illegal Practice — Application for Belief — Costs, 

Application was made in these and numerous other 
cases to the Court by candidates for the office of county 
councillor and others for relief, under section 20 of the 
Municipal Elections (Corrupt and Illegal Practices) Act, 
1884, from the consequences of illegal practices and em- 
ployment as defined by sections 13, 14, and 16 of the 
same Act, on the ground of inadvertence. These sec- 
tions are incorporated with the Local Government Act, 
1888, by section 75 of that Act. 

The Court (Hubdlbbtow, B., and Wills, J.) granted 
relief on affidavits of notice of the application to the 
returning officer, the opposinff candidates, and publica- 
tion in local newspapers and by posters, to all the candi- 
dates applying, except in the case of Ex parte Be 
Wette, In that case a reprint had been published by 
the candidate applying for relief, without the printers 
name and address, as required by the above-mentioned 
section 14 of the Act of 1884, in the form of a bill, of a 
report of proceedings at a meeting held by another 
candidate. Relief was refused on the ground that the 
publication was scurrilous. In reference to the applica- 
tions of persons other than candidates, the Court pomted 
out that relief could only be granted to persons who 
had been guilty of an illegal practice, hiring, or employ- 
ment, and therefore where an offence was created, as m 
the case of printers issuing bills without appending 
their name and address, which is not defined by the 
Act as an illegal practice, hiring, or employment, no 
relief could be granted by the Court. The costs of re- 
turning officers or candidates appearing to oppose the 
applications, but not the costs of opposing electors, 
were ordered to be paid by the applicants. 



V, GncpsoN 

ANOTHER. 



AFD 



Queen*s Bench Division, \ Moorg 
Jan. 14. / 

Negligence— Workman and Foreman of Works— Dtfect 
in Condition of Works— Defect Bemedied Negligently 
—Employers* LiaUlUy Act, 1880 (43 ^ 44 Vict, c, 42), 
s, 2, subs, 1. 

This was a motion by the defendants, ironfounders 

brought against them 



and enflrine-makers, in an action 

o ' uigiiizea oy 
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in a County Court under the Employers' Liability Act, 
that judgment for the plaintiff be reversed and entered 
ibr the defendants, or tnat a new trial be had. It ap- 
peared that a fire had broken out on the defendants' 
premises, and that they had employed a contractor to 
execute the necessary repairs. Whilst the work of re- 
instatement was bemg carried out the plaintiff and 
other foundry-men were working in workshops under or 
near a wall which had been left standing, and had been 
a portion of some building destroyed by the fire. On 
the occasion in question the plaintiff called the atten- 
tion of the foreman of the works to the fact that this 
wall was swaying dangerously from the effect of a high 
wind. "Whereupon the foreman, haying ordered tne 
plaintiff and the rest of the men to another part of the 
works, pointed out the danger to the building con- 
tractor, who undertook to shore it up so as to make it 
safe, and immediately brought all his men and erected 
such props as in his opinion were necessary. The fore- 
man, naving been informed that the wall was at length 
secure, but without examining it himself, ordered the 
plaintiff and the others back to their work in the shops, 
when, after they had been at work for three-quarters of 
an hour, the upper portion of the wall, which was 
above the props erected by the contractor, fell and 
caused various injuries to the plaintiff* and others em- 
ployed below. 

The learned County Court judge left it to the jury to 
say whether or not there had l^n negligence on the 
part of the foreman in not personally satisfying himself 
that the wall was safe, and the jury returned a verdict 
for the plaintiff. 

Field, for the defendants, submitted that the foreman 
had not been guilty of negligence. 

Sills, for the plaintiff, contended that not only was 
the foreman negligent, but also the contractor, and that 
if the contractor was negligent it was no excuse for the 
foreman or for the defendants, since this was a statu- 
tory liability. The loreman ought to have seen with 
his own eyes whether the waU was secure or not. 
Again, it must be a question for the jury whether the 
contractor was or was not a competent person to do the 
work of securing the wall. 

The CouBT (Loss Colebidob, C. J., and Hawxinb, J.) 
held that the defendants were entitled to succeed. The 
foreman saw the wall swaying, withdrew the workmen, 
and called the contractor to make it secure. The con- 
tractor then brought his whole staff of workmen, and, 
in his judgment, secured it. The only evidence sug- 
gested of negligence upon which the jury found was 
that the foreman did not himself go to look at the wall ; 
but by calling, as he did, the onij experienced person 
on the premises to make matters safe he had done all 
he coula do. There was absolutely no evidence of such 
negligence on the part of the foreman or of the de- 
fendants as to render the latter liable. 

Judgment far defendants; leave to appeal refused. 



Queen^s Bench Division, '\ Stbakeb Bbotesbs & Co. v, 
Jan. 16. / Retitolds aitb abotheb. 

Practice — Documents in Possession of Person not a 
Party to Action — Order for Attendance ^Production 
'^Inspection^Bules of Court, 1883, Order XXXVIL, 
rule 7. 
In an action brought under subsection 11 of section 85 

of the Metropolitan Buildings Act, 1855 (18 & 19 Vict. 



c. 122), for the purpose of having an award made under 
that Act relating to a part^ wall and certain works 
rescinded, the plaintifis appbed under Order XXXVI!., 
rule 7, for liberty to inspect the books of two firms who 
were strangers to the action, mentioned in the defen- 
dants' particulars containing entries of all items of 
work done and materials supplied for the works, and 
for an order for the production of the entries and books 
at the office of the plaintiffs' solicitors. 

Debkab, J., having refused to make the order at 
chambers, the plaintiffs appealed and obtained leave 
ex parte to serve the third parties with notice of the 
appeaL 

Order XXXVIL, rule 7, provides that ' the Court or 
a judge may in any cause or matter at any stage of the 
proceedings order the attendance of any person for the 
purpose of producing anj writings or other documents 
named in the order which the Court or judge may 
think fit to be produced, provided that no person shall 
be compelled to produce under any such order any 
writing or other document which he could not be com- 
pelled to produce at the hearing or trial.' 

Jeune, Q,C., and Bray for the plaintiffs. 

Blake Odgers for the defendants. 

Bartley Dennis and H, Fraser for the third parties. 

The CouBT (HuDDLESTON, B., and Wills, J.) held 
that as there was prior to Order XXXVIL, rule 7, no 
power imder 1 Wm. IV. c. 42, s. 5, or the Common 
Law Procedure Act, 1854, ss. 46, 47, to order the pro- 
duction or inspection of- documents in the hands of 
third parties, the rule must be strictlv limited to the 
meaning of the words actually used, and gives no power 
to order inspection as distinct from production; and 
that the app^ must be dismissed. 

Appeal dismissed. 



Probate, Divorce, and 

Admiralty Division, 

Jan. 16. 






THE Goods of Jomsr 
Thomas Aobew Patbice. 



I^obate Division — Non-contentious Business — 
Order LIV,, rule 21. 

By Order LIV., rule 21, * any person affected by any 
order or decision of a master may appeal therefrom to 
a judge at chambers. Such appeal shall be by way of 
indorsement on the summons at the request of any 
party, or by notice in writing to attend before the judge 
without a fresh summons within four days after the 
order complained of, or such further time as may be 
allowed by a judge or master.' 

Appeal by way of motion to the Court against a de- 
cision of one of the registrars of the Probate Division 
in chambers on a matter of common form. 

Inderwick, Q,C», for the respondent: Order LIV., 
rule 21, is conclusive. This appeal must be to the 
judge in chambers, and notice must be given within 
four days. 

Middleton, contrd : This is on a matter of common 
form, to which the rules and orders do not apply. 

BxTTT, J., held that Order LIV., rule 21, applied even 
to matters of common form in the Probate Kegistry. 

Appeal dismissed, 
uigiiizea oy "s^JK^y^^iy^ 
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Gbossmith^s TBiVDE-MABK, In re (Chanc.) , 
In the matteb of an Abbitbation between 
Isitt and others and the Railway Pas- 

BENGEBS ASSUBANCE COMPANY (Q. B.) 

Levy, In re. Myebs r. Isaacs (Chanc.) 

Love, In re. Hill r. Spubgeon (Chanc.) 

Manchesteb Bank r. Pabkinson (Chanc.) 

Phillips v, Keabney (Chanc.) 

BUHLEY r. Winn (Q. B.) . 

TuoBN V. City Rice Mills (Lim.) (Chanc.) 



10 



12 
11 
11 
11 
10 
12 
10 



COURT OF APPEAL. 



>HUNT V, FiNEBUKO AND OIHEBS. 



Court of Appeal, 

LOBI) ESHEB, M.R. 

BOWEH, L J. 

Fbt, L. J. 

Jan. 17. 

Practict — Change of Solicitors — Duty of Solicitor to give 
Auociate Notice of Change, 

Appeal from the Divisional Court. 

Action for infringement of the copyright in a song of 
which the plaintiff was the owner and composer, and 
which was sung by one of the defendants in a music- 
hall of which the other defendants were the owners. 

At the trial before Huddlbston, B., the name of one 
Grayston appeared as solicitor on the record. Grayston 
had some time previous to the trial been suspended for 
two years for allowing one Harry "Wall to act as soli- 
citor in his name. The plaintiff had before the trial 
changed solicitors, and the notices required by Order 
Vn., rule 3, had been given, but no notice of the change 
had been given to the associate. The present solicitor 
acted for the plaintiff at the trial. The action was dis- 
missed by Huddleston^B., on the ground that there was 
no qualified solicitor on the record. 

Tlie Divisional Court (Lobd Coleridge, C.J., and 
Mahisty, J.) reinstated the case upon payment by the 
plaintiff of the costs thrown away. 

The plaintiff in person appealed. 

M'CcUl and Herbert Jacobe for the defendants. 
' Their Lordships dismissed the appeal, being of opinion 
that although the notices required by Order VII., rule 3, 
had been given, yet the rule only simplified the process 
of effecting a change of solicitor, and that the solicitor 
was bound in the interests of his clients to give notice 
of the change, after it had been effected, to the associate, 
in order that the Nisi Prius record might be altered, 

VOL. IXIV. 



Court of Appeal,'^ 
Cotton, L.J. 

Ltndlbt, L.J. l>7n re Gaitbkell. 
LoPE9, L.J. 
Jan. 21. 

Lunatic— Sale of Lunatic's Share to Co-owner — Settled 
Land Act, 1882, m. 58, C2. 

Adjourned certificate. 

M. G., a lunatic, was entitled as tenant in tail in 
possession to an undivided share of certain real 
estate. 

A provisional agreement had been entered into for 
the sale of the lunatic's share to one of the co-owners, 
but before the agreement could be confirmed the com- 
mittee died. 

The master certified that the person proposed to be 
appointed committee of the estate was a proper person 
to be appointed, and that it would be beneficial to the 
estate of the lunatic that the proposed committee shoidd 
be at liberty to take proceedings under the Settled 
Land Act, 1882, for effecting the sale of the property 
upon the terms of the provisional agreement. 

The matter was adjourned into Court by Fby, L.J., as 
his lordship doubted whether the Court ought to sanc- 
tion the sale of a lunatic's share of real estate to a 
co-owner having regard to In re WM, L. R. 28 Chanc. 
Div. 614. 

CozenS'Hardy and L, Field, for the applicant, re- 
ferred to sections 58 and 62 of the Settled Land Act, 
and contended that In re Weld was distinguishable, as 
it was a decision under the Lunacy Regulation Act, 
1853. 

Their Lobdstiips authorised the committee to take 
proceedings under the Settled Land Act for the purpose 
of selling the lunatic's share to the co-owner, but not 
for the purpose of carrying into effect the provisions of 
the original contract. xtv t 
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mOH COURT OF JUSTICE, 



Chancery DiyUioyi.^ 



Kat, J. yin re GROSSMiTn's Tradr-habk. 



Jan. 12. 

Trade^mark — Ahnnioninent — Hegistration — Eoidence — 
Descriptive Word— Patents, c^c. Act, 1883, m. 64, 
subs, 8, «. 73. 

This was an application for the re^ifistration of the 
word ' Emollio ' in respect of an article of perfumery. 
The applicant had used the word since 1881 in connec- 
tion with a perfumed cream. His father, who died in 
1867, had in the same business and for the same article 
tised the word. In 1870 the applicant destroyed all his 
labels with the word upon them, and it was never sub- 
sequently used by him upon any perfumed cream. Since 
18i81 the applicant had sold a solid tablet inscribed 
' Emollio taolet, registered.' Certain price lists of per- 
fumery dealers, issued in 1874 and subse(^uently, were 
produced, in which 'Grossmith's Emollio* and the 
* Epiollio tablet ' was mentioned. 

T]ie registration was opposed by persons who had 
sold a soap by the name of ' Emolline,' on the ground 
that the use of the word 'Emollio' as a trade-mark 
employed before 187o had been abandoned. 

Marten, Q.C., Sebastian, and NewBon for the appli- 
cant. 

Benshaw, Q.C., and John Cutler for the respondents, 

Kay, J., held that there had been abandonment, not 
only by cessation of user, but also by the destruction of 
the labels in 1870. It was doubtful, also, whether a 
word like this, descriptive of the effect of an article, 
could be used as a trade-mark within the meaning of 
section 64, subsection 3, of the Act, and whether it 
would not be calculated to deceive within the meaning 
of section 73, 



} 



Davis v. Galkotx. 



Chancery Division. 

North. J. 

Jan. 11. 

Practice — Leave to issue Writ of Attachment — Notice 
of Motion, 

In this case a writ of attachment had been issued 
after an appeal against the order for leave to issue it, 
which was given on summons, had been brought un- 
successfully (L. R. 30 Chanc. Div. 322). The party to 
be attached now^ moved to suspend the enforcement of 
the order, on the ground, among others, that the appli- 
cation for leave to issue the writ had not been made, as 
it should have been, on notice of motion. 

Oswald, for the motion. 

Xfpjohr{, contra. 

North, J., said that there was no positive rule that 
such an application must be made on notice of motion, 
and that it would be unfortunate if it were so, and he 
refused the motion on all grounds. 



V, The Citt Rice Mills 

(LiM.) 



^'*Xw"''^''*V« re The British Flax Pro- 
Jan 'l9 • DucERs' Company. 

Company — General Meeting — ResoMion to Wind vp 
Voluntarily — Articles of Association — Poll, 
Petition. 

This was a creditors* petition for winding up the 
company. At an extraordinary general meeting the 
ohairman declared that a resolution in favour of a 
voluntary winding-up was carried. A poll was demanded 
and the chairman decided to take a poll there and then. 
The eiffhth article of association said: 'All questions at 
general meetings shall be decided by a show of hands 
unless a poll be demanded, in which case such poll shall 
be held at a time and place to be fixed by the directors 
within seven days from the date of the meeting.' 
8t, John Clerke for the petitioner. 
George Henderson for shareholders in support of the 
petition. 

Alexander You7ig, for the company, asked for a super- 
vision order, and contended that the poll had been 
rightly taken, on the authority of In re The Chillington 
Iron Compatiy, 54 I^aw J. llep. Chanc. 624 ; L. R. 20 
Chanc. Div. 160. 

Kay, J., distinguished that case, on the ground that 
by the articles of association of the Chillington Iron 
Company the poll was to be taken ' in such manner as the 
chairman shall direct.' The proceedings in this case 
were altogether illegal, and there must be the usual 
compulsory order. 



Chancery Dioision,^ Ttrc^n^ 
North, J. L^^^^ 
Jan. 12. J 

Mortgage — Debenture — Condition — Place for Payment 
of interest — Detnand for Payment — Foreclosure. 

This was an action for foreclosure of the property of 
the defendant company, based on a debenture condi- 
tioned that the j)rincipal sum secured should be imme- 
diately payable if the half-yearly interest should not be 
paid within fourteen days after the day appointed. 
Such payment was to be made at the Royal Exchange 
Bank or the defendant company's offices. The in- 
terest had been paid from time to time by cheques 
posted to the plaintiff, but in November, 1888, this was 
accidentally omitted, and the plaintiff brought his 
action, though he had made no demand for payment 
at either of the places named in the debenture. A 
motion for a receiver was now made. 

Cosens-Hardy, Q.C., and E, £. Cooper for the 
plaintiff. 

Higgins, Q.C., and Dunham for the defendants. 

North, J., refused to appoint a receiver, saying that 
the plaintiff ought to have applied for payment at one 
of the -places named, and that there had been no 
default. 

Chancery Division.'^ 

North, J. }> Phillips v, Kearney. 
Jan. 18. J 
Practice — Defendant not Appearing— Delivery of State- 
ment of Claim to him personally — Notice of Motion 
for Judgment— Filing of Statement of Claim— Order 
XIX., rule 10 ; Order XX., rule 1. 
This was an action for a declaration that a certaiil 
deed of conveyance ought to stand as a mortgage only 
of the property comprised in it. 

All the defendants, except one named T. Phillips, 
appeared in the action and pleaded ; but Phillips did 
not appear or plead, though both the writ and the 
statement of claim were served on him personally. 

The plaintiff sought to have notice of motion for 
judgment against him set down for trial with the 
action ; but the registrar refused to do so on the ground 
that as Phillips had not appeared the statement of 
claim ought to have been filea as against him. t 
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J, A, Cross mentioned the matter to the Court, and 
>Teferred to Benshaw v. Renshaw, 49 Law J. Rep. Chanc. 
J27. 

North, J., directed the notice of motion to be set 
• down with the action, the defendant in default haying 
»been personally served with the statement of claim. 



^Chancery Division. ^ 

NoBTHy J. yin re Levy. MrEjRS v, Isaacs. 
Jan. 10. J 

Practice — Costs — ' Term Fee * — Rides of St/preme Court 
— AppendLv JV— Adjourned Summons, 

A question was raised on this summons as to the 
•circumstances undor which a * term fee ' is chargeable 
under the Rules of the Supreme Court (Appendix X.). 
It appeared that the only proceeding or step in the 
action taken by the solicitor had been the payment of a 
sum of money into Court to the credit of the action. 
The solicitor had treated this as a ' proceeding in the 
cause or matter' within the rule, and had charged a 
^ term fee * accordingly. 

The taxing-master allowed the fee, and this was a 
•summons to review the taxation. 

Cozens'Hardy, Q,C,, and Wheeler for the summons. 

Everittf Q.(?., for the solicitor.' 

NoBTH, J., said he had great difficulty in saying what 
was a ' proceeding ' within the meaning of the rule. He 
thought, however, that the steps that had to be taken 
in oraer to procure the payment of money into Court, 
such as the preparation of the affidavit and the procur- 
ing it to be sworn, and the attending for directions, 
were * a proceeding in a cause or matter * within the 
Hules. Whether the solicitor was, however, entitled to 
charge a term fee or not depended upon what was the 
settled practice, and, as the taxing-master had allowed 
the fee, ne did not see his way to disallowing it. 



}'• 



re Love. IIill i*. Spdrgeon. 



'Chancery Division, 

Stirling, J. 

Jan. 22. 

Oosts — Taxation — Pending Business — Riffht to Elect — 
Time for Election— Scale Charges — Solicitors^ Re- 
muneration Act, 1881 — General Order, clause 6, 

This was a summons taken out by the plaintiff in an 
administration action asking that the taxation of his 
costs in the action, directed by an order dated in 1885, 
might be referred back to the taxing-master for recon- 
sideration. 

Judgment in the action was given in 1882, directing 
the usual accounts and inquiries as to the testator's real 
and personal estate, but the judgment contained no 
directions for the sale of the real estate. In the course 
•of the action certain sales and leases were effected by 
the plaintiff under the direction or with the sanction of 
the Court. The several transactions referred to were 
fdealt with by separate orders. 

The business relating to these sales and leases was in 
every case commencea before the passing of the Soli- 
citors' Remuneration Act, and was concluded after the 
date when that Act and the General Order made 
thereunder came into operation — ^viz. January 1, 1883. 

Clause 6 of the General Order provides that in all 
cases to which the scales prescribed in schedule 1 hereto 
ishall apply, a solicitor may, before undertaking any 
business by writing imder his hand communicated to 



the client, elect that his remuneration shall be according 
to the present system, as altered by schedule ^ 
hereto ; but if no such election shall be made, his re- 
muneration shall be according to the scale prescribed bj 
this order. 

On January 2, 1883, the plaintiff's solicitor gave 
notice to his client of his intention to charge his costs 
under the old system as altered by schedule 2. In the 
taxation of the plaintiff's costs, the taxing-master 
selected for taxation the charges relating to five trans- 
actions only as test coses, in order to ascertain the 
opinion of the Court. Those he taxed according to 
schedule 1, on the ground (1) that there was no option 
to elect in the case of pending business ; and (2) that 
the election was too late. 

In cases 1 and 2 work was done by the solicitor 
after the General Order came into operation and before 
the notice of election was communicated to the client ; 
in cases 3 and 4 it did not appear whether any work 
had been done in the inter\'al or not; and in case 5 
nothing was done in the interval. 

E. Ford for the plaintiff. 

S, Dickinson for the defendant. 

Stiruno, J., held that the solicitor had a right to 
elect, although the business was commenced before the 
General Order came into operation ; that the time for 
election was not the dat^ when the General Order was 
made, but the date when it came into operation ; but 
that the solicitor ought to have elected before doing any 
further business to which the scale charges applied. 
Under the circumstances his lordship considered that 
the charges relating to the several sales and leases 
should be dealt with separately, and accordingly he held 
that the taxing-master was right in cases 1 and 2 and 
that he was wrong in case 5; and with regard to 
cases 3 and 4 he directed an inquiry whether or 
not any work had been done by the solicitor after the 
coming into operation of the General Order and before 
the notice of election. 



The Manchester Baihc v, 
Pareinson. 



Chancery Division.'^ 
Kekbwich, J. > 
• Jan. 10. J 

Practice — Originating Summons — Order LV.,rule Ba; 
Order L,, rule iy— -Foreclosure— Relief after Final 
Order — Possession — Injunction, 

The plaintiffs, beingequitablemortj^gee8,had obtained 
a final order for foreclosure of land m proceedings com- 
menced by originating summons, by which possession of 
the mortgaged property was not asked. They now by 
subsequent motion in the same action applied for an 
order aj^ainst the mortgagor for possession, and for an 
injunction to restrain him from removing certain fix- 
tures from the mortgaged premises. 

The mortgagor admitted his inability to redeem, but 
raised a question whether, under certain circumstances 
which had occurred, the foreclosure had not been 
opened. lie further contended that the relief now 
asked could not be obtained after the final decree for 
foreclosure had been completed, and the action was at 
an end. 

Warmington, Q,C., and Eoe for the plaintiflb. 

A, J. Powell for the mortgagor. 

Kekewich, J., held that tlie plaintiffs were entitled 
to an order for possession, which would not afi'ect the 
question of whether the foreclosure had bwn opened, 
uigiiizea oy '^^jv^v^'^^lv^ 
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and also to an injunction against removal of the fix* 
tures, with an order for restoration of the fixtures 
already removed. 



Queens Bench D/r/p/wn. \ Aemstrono & Co. r. Gaselee 

Jan. 15. j AND ANOTHUB. 

Practice — Action for Damage by Collision — Preliminary 
Act — Tug and Tow — Collision between Tow and third 
Vessel — Action by Tow against Tug — Order XIX. , 
rule2S. 

This was an appeal on behalf of the defendants in the 
action from a decision of a judge at chambers refusing 
to order the plaintiffs to deliver a preliminary act under 
the provisions of Order XIX., rule 28. 

The action was brought by the owners of a barge 
ag^ainst the owners of a tug to recover the damages sus- 
tained by the barge by reason, as they alleged, of the 
defendants so negligently navigating their tug while 
towing the barge tnat they brought the latter into 
collision with a third vessel which was lying at anchor. 

Order XIX., rule 28, provides that ' in actions in any 
Division for damage by collision between vessels ' each 
of the parties shall, wiUiin a certain prescribed time, file a 
document, to be called a preliminary act, containing a 
statement of the particulars set out in the rule. 

J, P. Aspinall, for the defendants, in support of the 
application, contended that the action being lor damage 
l^ collision between vessels, the rule applied and a pre- 
liminary act must be filed. 

Joseph Wdltofi, for the plaintiffs, argued that the rule 
applied only where the two colliding vessels were the 
parties to the action. 

The Court (Huddlbston, B., and Wills, J.) held 
that, having regard to the case of The John Boyne, 
2» L. T. 29, in which Sir R. Phillimore decided that, 
where one of the parties was in such a position that 
he could not answer the questions put in the pre- 
liminary act, it is not reasonable to require the other 
to do so, and, having regard to the nature of the 
questions, which do not apply where the collision is not 
witli the vessel sued but with a third vessel, the plain- 
tiffs ought not under the circumstances to be required 
to deliver a preliminary act. 

Apjyeal dismissed. 



Queen*s Bench Division, 
Jan. 17, 18. 



IX THE MATIER OP AN ARBI- 
TRATION BE'IWEXN IsiTT AND 

others and the railway 
Passengers Assurance 
Company. 

Insurance, Life — Cimstruction of Policy — * Injury 
caused by accident' — 'Death from effects' — Death 
from Cold due to Debility caused by Accident, 
This was a special case stated by an arbitrator, under 
the provisions 'of section 6 of the Common Law Pro- 
cedire Act, 1854 (17 & 18 Vict. c. 125), in an arbitra- 
tion under section 3 of the Railwav Passengers Assur- 
ance Act, 18C4 (27 & 28 ^'ict. c. cxxv.). 



It appeared that a policy issued by the company pro- 
vided that the company would pay the sum assured to 
the representatives of the assured, if the assured should 
'sustain any injury caused by accident or violence 
within the meaning of the policy, and if the assured 
should die from the effects of such injury within three 
calendar months.' The assured met with an accident 
within the meaning of the policy, was confined to his 
bed, and while in a state of debility and restlessness 
caused by the injury caught cold, and died from pneu- 
monia resulting from cold within the time specified. 
The cold and the fatal effects of the cold were due to 
the condition of health to which he had been reduced 
by the accident, and the deceased would not have died 
as and when he did if it had not been for the accident. 

Henn Collins, Q,C. (with him Dickens) j for the exe- 
cutors of the assured, contended that the death resulted 
from the injury caused by the accident within the 
meaning of the policy. 

Finlay, Q,C. (with him Gore), for the company, took 
the preliminary point that the arbitration being com- 
pulsor}' under section 3 of the Railway Passengers 
Assurance Company's Act, 1864, the arbitrator had no • 
power to state a case, and contended that the accident 
was not the proximate cause of death. 

The Court (Huddleston, B., and Wills, J.) held 
that as the relation between the parties was contractual 
and the submission to arbitration might be made a rule 
of Court (section 32 of the Act), the arbitrator had 
power to state a case under section 6 of the Common 
Law Procedure Act, 1864 ; that the words ' effects of 
such injury ' were not limited to the proximate cause 
of the deatii : and, therefore, as the cold and the con- 
sequent death from pneumonia were the natural results 
of the accident, the company were liable under the 
policy. 



Queen's Bertch Division, 
Jan. 22. 



^RuxLEY r. Winn. 



Practice— Beply to Counterclaim — Time for Delivery 
—Bules of Supreme Court, Order XXIII., rules 
1,2,3,4. 

Motion by the defendant for judgment on the ground 
that the plaintiff had failed to deliver reply to the 
statement of defence and counterclaim witnin proper 
time. 

In answer to the statement of claim the defendant, 
on November 27, delivered a defence and counterclaim. 
The plaintiff replied thereto on December 18. 

Hextall, for the defendant, contended that the reply 
should have been delivered on or before December 7 — 
i.e, within ten days of the delivery of the defence and 
counterclaim. lie referred to Order XIX., rule 2; 
Order XXI., rules 6, 10 ; Order XXIII., rules 1, 2, 3, 4 ; 
Order XXIV., rule 1. 

IScrutton, for the plaintiff, was not called upon. 

The Court (Denman, J., and Stephen, J.) held that 
the reply was delivered in time — Le, within twenty-one 
days of the delivery of the counterclaim. 

Motion dismissed. 
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QwH of Appeal, 

(fiuppUmmtary Owe.) 

LOBD ESHEBy M.R. 

BOWEN, L.J. 

Fby, L.J. 

Jan. 16. 

BiU of Sale — Statement of Consideration — Retention by 
Orantee of Monqfs to meet Claims not presently due 
•^BilU of Sale Act, 1878 (41 * 42 Vict. c. 81), «. 8. 

Where the consideration for a bill <f sale is stated to 
he vyimey ^paid* by the grantee to the grantor, the con- 
Meration is not truJy set forth within section 8 of the 
Bills of Sale Act, 1878, where part of the money is ra- 
taineaby the grantee in respect of claims not then due 
and presently payable. 

Appeal from the jud^ent of Mathew, J., at trial 
in Middlesex witihout a jurjr. 

This was an interpleader issue to try the ri^ht of the 
plaintiff, as against the defendant, an execution credi- 
tor, to certain household furniture, which the plaintiff 
claimed under a bill of sale dated January 1/, 1888, 
from one Hamilton, the execution debtor. 

The defendant disputed the yalidity of the bill of 
sale on the ground that it did not ' set forth the con- 
sideration for which such bill of sale was given' within 
the meaning of section 8 of the Bills of Sale Act, 
187& 

The bill of sale in question was stated to be made 'in 

TOL. XZIY, 



consideration of the sum of 500/. to the said assignor 
paid by the assignee on or immediately before the exe« 
cutiou of these presents.' 

' The facts were as follows : On January 0, 1888, a 
' bill of exchange for 4W. accepted by Hamilton to the 
I draft of the plaintiff, and held by the plaintiff, having 
I bt>comc due, and a second bill for 80/. being about to 
! fall due on January 17, Hamilton called upon the plain- 
tiff for the purpose of procuring the renewal of the bills 
and also further advances of money. In order to pro- 
cure the further advances, Hamilton gave to the plain- 
tiff his wife's cheque, postdated January 23, for 05/. 
Thereupon, 10/. was agreed to be taken off the 80/. bill, 
and a fresh three months' bill for 70/. was given by 
Hamilton ; 4/. was applied in respect of the 40/. bill, 
and a fresh three months' bill for that amount given ; 
7/. was taken as paid for getting this accommodation ; 
2/. \Qs, was charged for discounting the cheque, and 
71/. \Qs, in cash was handed to Hamilton. 

On January 18 the plaintiff agreed to purchase 
Hamilton's household furniture, which was the furni- 
ture in question, for the price of 500/., but, as Hamilton 
desired to have the use of the furniture for three 
months, it was agreed that he diould nay 25/. for 
this ; and it was also agreed that 18/. should be charged 
for an inventory of the furniture to be prepared by tbe 
plaintiff. 

On January 16, the plaintiff gave Hamilton 150/., 
and on January 17, before the execution of the bill of 

uigiiiBea oy '^^Jv^vJVlC 
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The furniture was taken in execution by the de- 
fendant whilst in the possession of Hamilton. 

The plaintiff contended that under the above circum- 
stances the consideration for the bill of sale was truly 
stated therein, being made up thus : — 



Bill at three months from January 6 . 



Payment on account of BOl. bill 
Payment on account of 40^. bill 
Charge for accommodation 
Charge for discounting cheque 

Cash 

Charge for hire of furniture 
Expenses of inventory 

Cash 

Cash 



£ 

70 

40 

10 

4 

7 

2 10 

71 10 

25 

13 

150 

107 



500 



MathsW; J.; was of opinion that the consideration 
was not truly stated, and held the bill of sale to be in- 
valid. 

The plaintiff appealed. 

Oainrford Bruce, Q,C., and Tindal Atkinson for the 
plaintiff 

Choper Wiilis, Q,C., and Q^l Dodd, for the defen- 
dant, were not called upon. 

The following cases were cited : Kv parte The 
National Mercantile Bank, in re Haynes, 49 Law J. 
Rep. Bankr. 62 ; Hamilton v. Chaine, 50 Law J. Hep. 
Q. B. 456 ; In re 8pindler, ex parte Bolph, 51 Law J. 
Eep. Chanc. 88 ; Ex parte D^ith, in re Cowbiam, 51 Law 
J. ilep. Chanc. 478; and Ex parte Chalhnor, in re 
BogerSf 51 Law J. Rep. Ohanc. 476 (note). 

Their Lordships dismissed the appeal, being of 
opinion that upon the facts the case did not 
come within the principle stated in this Court 
in The Credit Company v. Pott, 60 Law J. Eep. 
Q. B. 106, and adopted by Bowen, L.J., in Ex 
parte Johnson, in re Chapman, 53 Law J. Hep. 
Chanc. 762 — namely, that the statement of the con- 
sideration in a bill of sale is good within section 8 of 
the Bills of Sale Act, 1878, if, though not stated with 
strict accuracy, it is substantially accurate, or, in other 
words, if its true legal effect or its true business effect 
is stated. For though money retained to answer a debt^ 
due and presently payable by the assignor to the 
assignee may with substantial accuracy be said to have 
been paid by the assignee to the assignor, in the present 
case, both as regards the two bil£ for 40/. and 70/., 
which did not £el11 due until the following April, and as 
regards the charges for the hire of the furniture and 
the preparation of the inventory, there being no debt 
due and presently pa;^ able, the moneys retained by the 
plaintiff could not with substantial accuracy or accord- 
ing to the legal effect of the transaction be said to have 
been ' paid ' by him to Hamilton. 

BoWfiET, L.J., in delivering his judgment said: 
There is a difference between cases where bills of ex- 
change are given in conditional payment of a debt and 
cases in which the only liability of the person by whom 
the bills are, given is under the bills themselves. If 
money be due from A. to B., and a bill of exchange be 
given by A. to B. in respect of the debt, the situation 
of the parties is that there is a debt due by one to the 
other, and an agreement which suspends the ^ebt con- 



ditionally ; and when the bill matures the liability on 
the part of the debtor is both under the bill and in 
respect of the original debt. In a case of that sort the 
debt continues to exist all through. But the case is 
totally different where at the time the bill of exchange 
is given there is no existing debt — ^where the amount 
for which the bill is given b due, if at all, only under the 
bill. In such a case there is no debt due until the bill 
of exchange matures. There is no authority at all in 
EngUi^ law for the contention that the party liable 
upon the bill can pay the amount of the bdl llefore it 
becomes due. Payment to discharge a bi}^ of exchange 
must be payment at or after the maturity of the biB. 
Payment before is a purdiase of the bill. In the pre- 
sent case the current bills of exchange did not repre- 
sent existing debts, and th^ debts under them "would 
not accrue due and payable until the maturity of the 
bills. I do not think that it can be said that the re- 
tention of money to meet debts before they are due is 
payment in a business sense. 

Appeal dismissed. 



>E8DATLK V, PaTJTB. 



Court of Aj^^l, > 

COTTO», L J. 
LlKDLET, L.J. 

Lopes, L.J. 
Jan. 28. 

Practice-— Extensien of Time for Appealinff — JSi}ecial 
Circumstances — Reversal of Judgment hy House of 
Lords^Appeal by seme Defendants, Ifut not hy 
Applicant. 

On December 13, 1888, the Court of Appeal (consist- 
ing of Cotton, L.J., and BowBir, L J.) granted an ex- 
tension of time for appealing to Lane and Neave upon 
the terms and under the circumstances stated in 
L. J. N. C. 1888, p. 158. Immediately after this order 
was made. Hill, another defendant, who had not ap- 
pealed from the decision of Eat, J., gave notice of an 
application for extension of time for appealing firom 
that decision. The plaintiff then applied to the Court 
that the application of Lane and Neave might be re- 
heard, on the ground that there were some mateiial 
facts which had not been brought before the Court. 
The order of December 13 had not been passed and en- 
tered. The Court gave leave for the rehearing of the 
application. 

The applications of Lane and Neave and Hill were 
now heard together. The further facts brought before 
the Court were that after the time for appealing from 
the judgment of Eay, J., had expired, the Metropolitan 
Railway Companv had purchased the reversion of the 
property of which Lane and Neave were tenants with 
other property, and they had also purchased firom the 
plaintiff the tithe-rent or rate to which the property 
was subject. It further appeared that a private Act oi 
Parliament had been passed in 1881 which substituted 
for the tithes arising from the parish an annual rate 
of 6,000/. to be levied by the churchwardens and over* 
seers, and to be paid by them to the tithe-owner. Dif- 
ficulties arose in collecting this rate, and in 1888 a 
further private Act was passed which provided that for 
twenty-one years from March 25, 1888, t^e tithe- 
owner should accept the sum of 6,000/. a year, on being 
punctually paid, m s%tisfaction of the sum payabw 

uigiiizea oy '^^jv^v^'^^lv^ 
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under the Act of 1881^ and tlie tithe-owner was himself 
empowered to levy a rate. 

John Henderson for Hill. 

Ashton Cross for Lane and Neave, 

JP. W. Maclean, Q,C,, and Howard for the plaintiff. 

Their LoBDauiPS said that when Lane's and Neave's 
application was granted the facts were not fully before 
the Court ; that it was of great importance that there 
should be an end to litigation, and that that was the 
object of the Rules which impose a limit of time for 
appealing ; that, havinff regard to the purchase of the pro- 
perty by the Metropolitan Railway Company and the 
alteration of the circumstances caused by the passing 
of the Act of 1888, which was a bargain made on the 
footing that all the defendants who had not appealed 
would be liable to the tithe, it would be wrong to give 
leave to extend the time for appealing ; and both appli- 
cations must be refused. 



Court of Appeal, 

LOSD ESHEB, M.R. 

BowEK, L, J. 

Fry, L J. 

Jan. 25. 



Ex parte Walker. In re The 

• YORKSHIBB CoimTT CoUNOIL 

Elegtiok. 



Jurisdiction — Appeal — Order for Exception from Illegal 
Practice at Election— Judicature Act, 1873 (38 ^ 37 
Vict. c. 66), s, 47 ; Municipal Corporations {Corrupt 
Practices) Act, 1884 (47 ^ 48 Vict. c. 70), w. 13, 20. 

Appeal of Gerald Walker, a candidate for the office 
of county councillor imder the Local Government Act, 
1888 (61 & 62 Vict. c. 41), from the order of Lord 
Coleridge, C.J., and Hawkins, J., for refusing to allow 
under section 20 of the Municipal Corporations (Corrupt 
Practices) Act, 1884 (47 & 48 Vict. c. 70), as an excep- 
tion from section 13 of that Act, an act which would 
otherwise be an illegal practice — ^namely, employing for 
the purpose of promoting the election of a candidate, 
and for payment, or promise of payment, a person in a 
capacity other than that of clerk, messenger, or polling 
agent. 

Their Lordships held that an appeal lies from an 
order of the High Court on an aj^phcation for an order 
for the exception from the provisions of the Municipal 
Elections (Corrupt Practices]) Act, 1884, of an act 
which would otherwise be an illegal practice. 

Appeal allowed. 



Edwards r. The Vbbtrt op St. 
Mart, Islinotok. 



Court of Appeal, 

Lord Esher, M.R. 

Bowrn, L.J. 

Fbt, L.J. 

Jan. 23, 29. 

Metropolis Management Act, 1862 (26 ^ 26 Vict, c. 102), 
s, 106 — 'Anything done or intended to be done* — 
Watering Streets — Negligence — Notice of Action, 

Appeal from a judgment of Graitthav, J. 

Action to recover damages for personal injuries. The 
plaintiff was a servant of Messrs. Irons & do., who had 
a contract with the defendants for the supply of horses 



and drivers for the water-carts belonging to the defend- 
ants. The j^laintiff was driving a water-cart in order 
to fill it with water, for the purpose of watering the 
streets, when the axle broke and the plaintiff was thrown 
to the ground and injured. The alleged cause of action 
was negligence on the part of the defendants by reason of 
their servants not keeping the cart in proper repair. No 
notice of action was given, and the jury found a ver- 
dict for the plaintiff for 100/., but Grantham, J., gave 
judgment for the defendants upon the ground that one 
month's notice of action was necessary imder 26 & 26 
Vict. c. 102, s. 106. 

E. J, Davis for the plaintiff. 

J, V, Austin for the defendants. 

Their Lordships dismissed the appeal, being of 
opinion that the act complained ot being a thing 
done or intended to be done by the defendants under 
the powers conferred upon them by 19 & 20 Vict. c. 120, 
they were entitled to notice of action under 26 & 20 
Vict. c. 102, 8. 106. 



HIGH COURT OF JUSTICE. 

Chanc^^Diviei^, W ^^ ^ ^^ ^^^ ^^ ^^^^^ 

Jan. 22, 23, 24, 26. J "^bs^brn Railway Compaky. 

Railway Company-- Widening existing Line^LimiU of 
Deviation— Extreme Boundary— ' Medium Jilum*^ 
Railways Clauses Act, 1846 (8 Vict, c, 20), s, 16. 

This was an action by the plaintiff to recover posses- 
sion of a piece of land alleged to have been wrongfully 
taken by the company for the purpose of widening their 
railway under the South-Westem Railway (Various 
Powers) Act, 1883 (46 & 47 Vict. c. clxxxix), which 
incorporated the Railways Clauses Act, 1846, and for a 
declaration that certain notices to treat for the pur- 
chase of the piece of land were invalid, and also tor a 
declaration of title and damages in respect of an 
alleged right of way obstructed by the company. 

By their private Act (section 8), the company were 
authorised to make ' a widening of the company's rail- 
way on its Western side between Paradise Street and 
the north-eastern side of Westminster Bridge Road/ 
This widening was made in part on the piece of land in 
Question, bevond the limits of deviation marked on the 
aeposited plans, but so that, if the measurement was 
made to the medutmJUum of the widening, it would be 
within those limits ; and one question in the case wad 
whether section 16 of the Railways Clauses Act, 1846-— 
under which it has been decided ihat in measuring 
deviations under that section the tnedium JUum via is 
to be taken as their commencement and termination-— 
applied to the widening of an existing line. 

Marten, Q, C, and Alexander for the plaintiff. 

Ince, Q,C, and Vaughan Hawkins for the company. 

Kat, J., said that section 16 only applied to a devia- 
tion of the original, proposed line of railway within 
the limits there mentioned, and that he entirely dis- 
sented from the argument that that section and the 
cases decided under it had any application to the 
widening of an existing line of railway ; and that, in 
the case of such a widening, the limits of deviation 
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shown m the plans marked the utmost boundary to 
which any part of the widened line — and not the 
mediumjilum — could be carried. The company, there- 
fore, in carrying their widening beyond this limit had 
acted in excess of their powers; but it was equally 
clear that, unless the plaintiff had sustained special 
damage thereby, he could not maintain an action, but 
•proceedings could only be taken by the Attorney- 
General. His lordship then examined the facts, and 
came to the -conclusion that the land in question was 
land which the company was authorised to take, if 
necessary, for the purposes of their undertaking, and 
that it was necessary on other grounds for the company 
to take it ; that proper notices to treat had been given, 
and that the plaintifF, therefore, suffered no special 
damage from the company having exceeded their powers 
in widening their line on the land so taken. On the 
other part of the case, his lordship made a declaration 
AS to tne plaintiff's right to a substituted way, and gave 
no costs of the action to either party. 



^^"^T^T^'V^ r. Mabsdbn'b Estate. 
^nl8 J WiTHiWGTON V, Neumann. 

Administration — Costs — Interest on Costs, 

Where in an administration action an order has been 
mlide for taxation and payment of costs and for dis- 
tribution of the balance of the estate amongst the 
persons beneficially entitled, interest upon costs in the 
absence of special direction is not payable. 

Macashis and W, Warlters Home for the parties. 



Chancery Division. 

Gjiil'fY, J, 

Jan. 80. 



JSa 



re Bbaoh'b Tbusts. 
Salthouse V, Reach. 



TaxaUon— Solicitor's Charges — Particulars of Sale — 
SoUeUors' JRenwneration Act, 1SS2— General Order- 
Schedule 2 — Discretion of Taxing-master — Schedule 1, 
partly 

Upon the construction of schedule 2 of the General 
Order made in pursuance of the Solicitors' Remunera- 
tion Act, 1882, * particulars of sale ' are included in the 
words ' other documents,' the charge for drawing which 
is therein fixed at 2s. per folio. 

Schedule 2 is not to be read and construed strictly by 
the typography ; and, having regard to the context and 
wording, the aiacretionary power ^iven thereby to the 
taxing-master to increase or diminish 'the above 
charge ' is not to be confined to * attendances.' The 
deducing fee of 80^. per cent, on the amount of the 
puidiase-money ffiven by schedule 1, part 1, applies 
only to lots actually sold, and where one of the condi- 
^ons of sale relates exclusively to an unsold lot a soli- 
citor is entitled to additional remuneration for his skill 
and trouble in preparing the special conditions on the 
old system. 

Romer, Q.C, Shebbeare, and BardsweU appeared for 
the parties. 



Chancery Division, 

Nobth, J. 

Jan. 12. 



I 



Re The West Cumbbklaitd 
Mining Company. 



Coinpany — Winding-up — Appointment of Provieional 
Liquidator — Extraordinary Resolution for Voluntary 
Winding-up — Commencement of Winding-up, 

Petition. 

This was.a petition for the compulsory winding up of 
the above companv. A provisional liquidator had been 
appointed immediately after the presentation of the 
petition. After the appointment of the provisional 
liquidator the company passed an extraordinary resolu- 
tion to wind up voluntarily, 

Napier Higgins, Q,C., Ingle Joyce, and Page, for the 
petition, asked for a compulsory order, or, if a supervision 
order were made, then that the voluntary winding-up 
should be deemed to have commenced at the date or the 
appointment of the provisional liquidator, and not at the 
date of the passing of the extraordinary resolution. 
They referred to In re The Colonial Trusts Corpora^ 
tion, L. R. 16 Chanc. Div. 465, and In re The Emperor 
Life Assurance Society, 55 Law J. Rep. Chanc. 8. 

Cozens-Hardy, Q.C., Bveritt, Q.C., J. O. Wood, 
Levett, and Jr, J7. Jackson appeared for creditors and 
shareholders, and all asked for a supervision order. 

Nobth, J., said he should make a supervision order, 
as such an order was, or ought to be, except under 
special circumstances, less expensive than a compulsory 
order. He did not think that he had any jurisdiction 
to direct that the voluntary winding-up should^ be 
deemed to have commenced at the date of the appoint- 
ment of the provisional liquidator. It must be aeemed 
to have commenced at the date of the passing of the ex- 
traordinary resolution. 



^^^^P^^'Xkv parte Tm Pbrpbtual Cubatb 



Jan. 10. 






OF BiLSTON. 



Lands Clauses Consolidation Act, 1845 — Investments of 
Funds paid into Court under the Lands Clauses Act, 
1845, and a Private Act-^Costs. 

Petition. 

This was a petition by the perpetual curate of Bilston 
for the investment in the purchase of freeliold land and 
houses in Birmingham of two sums of 4,414/. 7s. 7d, 
Consols and 600/. Consols in Court belonging to the 
endowment of his living. The sum of 4,414/. 7s, 7d. 
Consols represented moneys paid into Court under a 
private Act of 42 Qeo. III., which authorised the leas- 
ing of certain mines under the glebe lands of Bilston, 
and directed the moneys received from the lessees to be 
invested in the purcliase of other lands to be held as 
glebe land. The sum of 500/. Consols represented 
moneys paid into Court by a railway company as the 
purchase-money of land taken by them, llie property 
proposed to be taken was the subject-matter of two 
separate contracts which had been entered into by the 
perpetual curate of Bilston, the one for the purchase of 
certain lands for the price of 2^500/., and the other for 
the purchase of lands at the price of 2,275/. The ques- 
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tion was now raised what proportion of the costs ought 
to be borne by the railway company. 

Cosent-Uardy, Q.C, and Hood for the petition. 

Meddf for the railway company, referred to Ejc parte 
The Bishop of London, 2 Be G. F. & Jo. 14. 

NoBTH, J., held that the costs must be apportioned, 
and that on the principle of Ex parte The Bishop of 
London the company must pay half of the costs ; but 
that, as the fund paid in by the company was under 
1,000/., they ought not to pay more costs than would 
have been incurred on a summons. The company must 
also pay a rateable proportion of the ad valorem stamp 
according to the proportion which the railway fund 
bears to the other purchase-money, and one-fourth of 
the other costs of remvestment under both contracts. 



Chancery Division.'] Oatb v. The Dkton aitd Exsieb 

NOBTH, J. > COKSTITUTIOIIAL NEWSPAPER 

Jan. 28. J GoHPAinr (Lim.). 

Copyright in Periodical — Eeyistration — Unregistered 
Version of Registered Periodical — 5 ^ 6 Vict, c. 45, 
ss. 18, 24. 

This was an action by the registered proprietors of a 
trade publication, called 'The Commercial Compendium,' 
to restrain the defendants from publishing in tiie Devon 
and Exeter Daily Oaaette certain lists of deeds of ar- 
rangement extracted by persons employed and paid by 
the plaintiff from the Queen's Bench offices. The plain* 
tiff was in the habit of supplying a certain number of 
copies of this publication to a trade society, which dis- 
triDuted them among its subscribers, but the copies so 
supplied had a different title and outside sheet, though 
internally they were identical with the 'Commercial 
Compendium.' The 'Compendium' was registered 
under 6 & 6 Vict. c. 45, s. 18, but there was no separate 
registration of the differently entitled version supplied 
to the society, from which, as.it turned out, ana not 
from the 'Commercial Compendium' itself, the defen- 
dants had copied. 

Motion treated as trial. 

Couns-JSardy, Q.C, and M*Kenna for the plaintiffs. 

Siggins, Q,C,, and Stock for the defendants. 

NoBTH^ J., held that the defendants had infringed 
the plaintiffs' copyright, and that an injunction must be 

nted, and that the manner in which the plaintiff had 
t; with his paper afforded them no defence. 



Chancery Division,'] 
Kekewioh, J. >Ee Keib. Bees v, Rebs. 
Jan. 26. J 

Legacy — Eetainer against Debtor Legatee — Legatee an 
Undischarged Bankrupt — Legacy Accruing within 
Three Years of Close of Liquidations-Bankruptcy 
Act, 1860, w. 16 (3), 64 {l)^Practice—Onginating 
Summons— 'Eemoval of Proceedings to London from 
District Registry —Trantfer, 

Under the will of a testator who died January 22, 
1888, W. Jones became entitled to a legacy of 1,000/. 
Chi May 11, 1883, the legatee had presented nis petition 



for liquidation of his affairs, which had proceeded in 
the usual course until December 4, 1886, when the 
liquidation was closed, and the trus|«e released ; but no 
dividend was ever paid, and the bankrupt had never 
obtained his discharge. lie was debtor to the extent 
of 060/. to the testator, who had proved in the liquida- 
tion for the debt in May, 1883. The official solicitor 
made no claim in respect of the legacv ; but the resi- 
duary legatees under the testator's will claimed that 
the executors must retain the amount of the debt out of 
the legacy, on the ground that the debt owing to the 
testator must be talcen as having been paid out of part 
of the legacy. 

The proceedings were instituted in the district regis- 
try by originating summons. 

Warmington, Q.C, and Hughes for the executors. 

P. Wheeler for the residuary legatees. 

Alexander, Eve, Ellis Davis, and Baines for various 
persons claiming to be incumbrancers upon the legacy. 

Eekewich, J., held that as, having regard to the 
Bankruptcy Act, 1869, s. 54 {!), which governed this 
case, the testator himself could not have enforced his 
claim against the legatee by way of set-off until the 
expiration of the three years from the close of the 
bankruptcy, his executors, being in no better position, 
could not retain the legacy or any part of it, accruing 
as it did before the expiration of the three years. 

Inquiries were directed with respect to the incum- 
brances; and, on behalf of some claimants, an appli- 
cation was made that the proceedings might be removed 
from the district registry to London. 

Kekewich, J., said that as no chambers are attached 
to his Court no removal could be ordered of an originat- 
ing summons unless preceded or followed b^ a transfer 
to some other judge of the Chancery Division having 
chambers ; and he, therefore, directed that the applica^ 
tion should stand over until an application should have 
been made to the Lord Chancellor for such transfer of 
the proceedings. 



Chancery Division,^ 
Kekewich, J. > Willums v. Allen. 
Jan. 28. J 

Practice — Costs — Discretion of the Court — Issuei of 
Fact — Action founded on Tort — County Courts Act, 
1867, ss. 6, 12 — County QmHs Act, 1888, Order 
LXV,ndel. 

This action was brought to restrain a trespass on 
the part of the defendant. On September 7, 1887, an 
order hj consent was made ' that notwithstanding Uiat 
the subject-matter of the action or the amount or value 
thereof might not be within the jurisdiction of County 
Courts,' certain issues of fact in the action be tried in 
the County Court of Lambeth, the parties submitting 
to be bound by the finding of the County Court, not- 
withstanding the want of jurisdiction, if any, in such 
Court. The County Court judge, however, refused to 
try the issues, and on DeoemMr 8, 1887, they were 
ordered to be tried in the High Court, and they were, 
accordingly, now tried before nis lordship, whose find- 
ing was m &vour of the plaintiff. The subject-matter 
in dispute was a small portion of a garden plot, the 
uigiiizea oy "s^^y^y^^iy^ 



18 



[TOt. M.] 



THE LAW JOURNAL. 



[ 



NOTSS OF OAfiBS. 
Feb. 2, 1889. 



entire value of which was under 20/., but the discus- 
sion on the issues involved the dealing with a compli- 
cated series of facts and an argument upon a point 
under the Statute of Limitations. On the plaintiff's 
motion for judgment upon the result of the trial of 
the issues, the defendant contended that, in the exer- 
cise of his discretion, his lordship should not award 
costs beyond such costs as the plaintiff would have 
recovered if the action had been instituted and tried in 
the County Court. 

Warmington, Q.C.^ and O, Whitaker for the plaintiff. 

Neville, Q,C., and Bramwell Davis for the defendant. 

Kekewich, J., held that, although in his judgment 
the case was one which, having regard to the (5)unty 
Court Acts, 1867 and 1888, might have been brouffht 
in the County Court, yet the Court clearly had a dis- 
cretion in such a matter. Here questions of import- 
ance had arisen, and very properly been argued ; and 
therefore, in the exercise of the discretion conferred by 
Order LXV., rule 1, he should hold that the action was 
properly disposed of in the High Court, and the plain- 
tiff would have his costs accordingly. 



QueerCs Bench Division, 'X Reqika r. Scott and othbes, 
Jan. 22. J Justices for South Shields. 

Intoxicating Liquor Licenses— Application for Outdoor 
Spirit License -^ Justices — Discretion to Erfuse, 
Limited or Unlimited— ' Mandamus^ — Wine and 
Beerhome Act, 1869 (32 * 33 F*Vrf. c. 27), *. dt—Beer 
Dealers Betail Licenses Act, 1880 (43 Vict, c, 6), 
*. 1. 

Tliis was an application for a rule for a mandamus to 
justices to hear an application for a grant of a certificate 
for an outdoor spirit license. The applicant made an 
application to the respondent justices for an outdoor 
spirit license under section 69 of 35 "& 36 Vict. c. 94, 
which they refused on neither of the grounds required 
by section 8 of 32 & 33 Vict. c. 27, which provides that 
no application under that Act in respect ot a license to 
sell oy retail beer, cider, or wine, not to be consumed 
on the premises, should be refused, except upon one or 
more of the grounds therein contained. The justices 
contended that their discretion in the matter of the re- 
fusal of such licenses was unfettered, as section 8 of 
32 & 33 Vict. c. 27, had been repealed by section 1 of 
43 Vict. c. 6, which enacts that ' section 8 of the Wine 
and Beerhouse Act, 1869, is hereby repealed, as far as 
the (qualification therein contained relates to grants of 
certificates for such additional licenses as aforesaid; 
and the licensing justices shall beat liberty either to 
refuse such certmcates as aforesaid on any grounds ap- 
pearing to them in the exercise of their discretion 
sufficient.' 

The applicant moved for a rule nisi for a mandamus 
to the justices to hear an application for the grant of 
such outdoor spirit license. 

James Paterson for the applicant. 

The OouBT (HuDDLBSTow, B., and Wills, J.) held 
that the rule ought to be made absolute on the ground 
that the repeal of section 8 of 32 & 33 Vict. c. 27, was 



partial, and that the discretion of the justices was un- 
limited only in respect of the grant of additional off- 
beer licenses, and not in respect of the grant of off-spirit 
licenses, which could only be refused on one or more of 
the grounds stated in 32 & 33 Vict. c. 27, s. 8. 



^"^M^i^^tZt^^lT' IR««^^ («^ ™= Pbosecutiok 

Case stated by justices of the County of Chester. 

The defendant Avas charged at petty sessions with 
unlawfully suffering his dog to be at large, not securely 
muzzled and not under control, in contravention of an 
order made by the executive committee of the local 
authority for the county under the ' Rabies Order of 
1887,' and, being convicted, applied to the justices to 
state a case. 

The question for the opinion of the Court was, whether 
the ' Babies Order of 1887,' made by the Privy Council 
in pursuance of statutory powers, was in excess of the 
powers so conferred. 

II, F, Blair, for the defendant (the a^llant), contended 
that 'disease,' in the Contagious iJiseases (Animals) 
Act, 1878 (41 & 42 Vict. c. 74), s. 82, subs, xxxiii. 
applied, was confined to disease eiusdem generis with the 
diseases before mentioned in the Act — i.e, contagious 
and infectious diseases — and did not apply to rabies. 

JSenn Collins, Q,C, (with him Marshall), for the 
prosecution. 

The CouBT (Lord Coleridge, C. J., and Hawkiks, J.) 
held that the rule of construction limiting general 
words to matters efusdem generis with those Receding 
must be applied so as to subserve the general intention 
of the Act, and that the definition or animals having 
been extended by the Contagious Diseases (Animals) 
Act, 1888 (49 & 50 Vict. c. 32), s. 8, to ' any kind of 
fouifooted oeasts,' and horses, asses, and mules and 
their diseases having been added to the animals and 
diseases set out in the definition clause, the Privy 
Council had power under the Act to make an order with 
respect to rabies in dogs. Appeal dismissed. 



Queens Bench Division, 

{Magistrates* Case.) 

Jan. 23. 



} 



Kv parte Authsks. 



Beerhouse Keqper — Selling Beer without License — 
Second OffenceStatutes 4 4-6 Wm, IV. c. 85, s. 17 ; 
36 (J- 36 Vict. c. 94, s. 3, subs, 2. 

This was an application for a writ of habeas corpus 
to discharge a prisoner from custody under the following 
circumstances : It appeared that in If arch, 1887, the appli- 
cant had been convicted and fined 20/., under section 17 
of 8 & 4 Wm. IV., which enacts that ' every person not 
being duly licensed to sell beer, cider, and perry as the 
keeper of a common inn, alehouse, or victualling house, 
who shall sell any beer, cider, or perry by retail to be 
drunk or consumed in or upon the house or premises 
where sold without having an excise retail license in 
iforoe authorising him so to do, whether such person 
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shall or shall not be lioeiiBed to sell beer to be drank or 
oonsnmed off the premiees where sold, shall forfeit 20/.' 
In NoTembeTy 1888^ the applicant was convicted under 
section 8 of tJie Licensinf Act, 1872, for selling beer 
without a license. Un£r that section a penalty not 
exceeding 60/. or one month's imprisonment is imposed 
for the first offence, and a penalty not exceeding 100/. 
or three months' imprisonment for the second offence. 
The magistrate treated the conviction as a second 
oflfence, and fined the applicant 100/., and in default of 
payment tlie applicant was sent to prison for three 
months. 

Abel Tkom0$g foot the applicant, contended that the 
magistrate had no power to treat the offence committed 
in November, 1868, as a second conviction under the 
Act of 1872, inasmuch as the former conviction was 
under an entirely different statute. 

Poland, Q.C., and Forreit FuUan appeared lor the 
prosecution. 

Cfur, adv. vuU, 

The OovBT (LoBD OoLBBiBeB, J., and Hawxdts, 
J.) held that the applicant was entitled to be discharged, 
inasmuch as the magistrate had only power to inflict a 
fine of 100/. where there had been a second conviction 
under the Act of 1879. 



Queen*$ Bench Dimion, 
Jan. 23. 



} 



Jovn V, JoKW. 



PraeUee^Duoovery-'AcUon for Trthle Damage— 
Penalty--^ Wm. 8r M. e. 6, t. 4. 

Appeal from chambers. 

This was an implication on the part of the plaintiff 
for^ discovery of aocuments by the defendimt in an 
action for treble damages for pound breach under the 
stotute 2 Wm. & M. c. 5, s. 4. 

Maleohn DougUu for the defendant. 

Morru Lloyd for the plaintiff. 

The CouBT (LoBD CoLiBiDeB,OJ., and Hawkiks, J.) 
held that the action was in effect an action for penalties, 
and that the plaintiff was not entitled to discovery from 
the defendant. 



an order made for the payment of a monthly sum out 
of his pension to his trustee. In April, 1888, an 
arrangement, by which he commuted a part of his pen- 
sion and his creditors accepted a composition^as car- 
ried out under the order of the Court. When all 
claims had been satisfied there remained in the hands 
of the trustee, acoording to his final account, a balance 
of 225/. n», M, due to the defendant, consisting of 
109/. 5«. \\d. (part of his pension money paid to the 
trustee under the aforesaid order) and 116/. 17s. M, 
(part of the commutation money). 

The plaintiff havint^ applied that he should be ap- 
pointed receiver of the wnole amount, the application 
was referred by DsKXAir, J., to the Court. 

Whatehy for the plaintiff, 

Sidney Wolf, for the defendant, contended that a 
receiver ooul^ot be appointed in respect of an officer's 
pension money {Lucae v. JBarrtB, 56 Law J. Re^. Q. B. 
15) ; and that the commutation money, being capitalised 
pension, stood on the same footing. 

The CouBT (LoBD Colebidob, C.J., and Hawzhts, 
J.) held that while no receiver could be appointed in 
respect of the pension money, the rules applying to 
pensions did not apply to commutation money, which 
could be dealt with either by appointing a receiver or 
restraining the defendant from receiving it. 



I CoBBN V. Babnb. 



Queen*s Bench DmeUm, \ rt„^„„ ^ tj«,^ 
Jan. 24. |Cbowb i^. Pbiob. 

PracUceSxeeidian-^AppoMment of Beeeiven — Pension 
ofBeUred Officer of Her Majeet^a Foreee^Commor 
lotion Moneyi^Army Act, 1881 (44 <$* 45 Viet. c. 58, 
#. Ul—Peneion» Commutatum Act, 1871 (34 ^ 85 
Vict. e. 86). 

Motion that the plaintiff in the action should be 
appointed receiver of all moneys standing to the credit 
o! the estate of the defendant at the ban&uptcy estates 
account at the Bank of England. 

The action was brought on June 20, 1888, to recover 
•n amount due to the plaintiff upon the defendant's 
dishonoured acceptances, and the plaintiff signed judg- 
ment under Order XIV. 

The defendant was a retired deputy commissary- 
^nera), wbo wn9 fidjudicated a bftnlmipt in 1886 and 



Queen*s Bench Division, 
Jan. 28. 

Practice— Attachment of DMe-^Oamiihee Order * niei* 
^Sufficiency of Affidawt-^Rtdea of the Supreme Court, 
IB8S, Order XLK, rule I. 

Appeal from chambers. 

Bx parte application for garnishee order nisi. 

The solicitor for the judgment creditor in the affidavit 
sworn in support of an application under the Rules of 
the Supreme Court, Order XLY., rule 1^ deposed that, 
as he had been informed and verily bebeved, one J. S. 
was indebted to the judgment debtor in an amount less 
than the judgment debt, but exceeding 100/. 

Whitehouee, for the judgment creditor, contended 
that, as the judgment creditor, and d fortiori his soli* 
citor, could as a rule only give evidence as to such a 
debt being due on information obtained from either the 
judgment debtor or the garnishee, an affidavit of in- 
formation and belief was sufficient. 

The CouBi (Debkait, J., and Stbphxb, J.) granted 
the application. 



Probate, Divorce, and'\ Ib thb Goodb of Johb 
Admiralty Division. > Edmbaj>bs Colteb, de- 
Jan. 15. j OEASBD. 

WUl^No Proper Attestation Clauses— Document 
Executed as a Deed, 

The testator executed his will thus : 'Signed, sealed, 
and delivered by the aforesaid John Edmeades Colyer, 
in the presenoe of John Edmeads Colyer ; G. W. Hunt, 
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Clerk in Holy Orders, Curate of Astbury ; Charles P. 
Perciyal, Schoolmaster, Astbury/ 

The document was sealed and appeared to have been 
executed as a deed. 

Neither of the attesting witnesses remembered haying 
witnessed any docmnent purporting to be a will for the 
testator, but the witness Hunt remembered attesting 
one paper of some sort, and the witness Percival re- 
membered attesting several p^rs, but without any 
knowledge of their contents, r^ither witness remem- 
bered attesting any document in the presence of the 
other. The deceased left a widow and eight children. 

Bayfordy Q. C, moved for probate of the will with 
consent of all parties interested, with the exception of 
two of the testator's children not yet of age. 

Butt, J., admitted the will to probate. 



Probate, Divorce, and'\ 
Admiralty Divition. VRiDiNe v. Hawui^s. 
Jan. 16, 17, 18, 19. J 

Will — Undue In/lueTice — Fraud — Pleading, 

Sir Edioard Clarke (Solicitor- General), InderwicJc, 
Q.C,, and It, Pritchard for the plaintiff. 

Bayford, Q.C., and ^ar^mpcD^aTi^ for the defendant. 

Evidence of a misrepresentation by a legatee as to his 
means, whereby a deceased person has been persuaded 
to leave him a substantial amount instead or a legacy 
of 100/., believing him to be very poor, cannot be given 
under a plea of undue influence. 

Therefore, in a case where undue influence only was 



pleaded, the Coubx (Butt, J.) allowed the ^ 

oe amMided bv addmg a plea of fraud in oidsr i 

evidenoe of such misrepresentation might be giTOi. 



Probate, Divorce, and "| Is thb Goods ov Aitdbew 
Admiralty Divitioru I Paxtov, Dobotht Isabella 
Bun, J. I Bbvsisoit, and Hekbt 

Jan. 20. J Bnmisov, dboba8£D. 

Admmiatraitioi^^Ftmd in Ckancery-^Adnnhistration 
Bond— Dispensing with Sureties, 

A fund being in the Court of Chancery to which 
several parties were entitled, and difficulties existing in 
obtaining security by a proposed administratrix to the 
estates of the above-named parties, the judge in the 
Chancery Division ordered each party entitled to receive 
the share himself, the proposea administratrix taking 
one share. 

Middleton, for the administratrix, Elisabeth Benni- 
son, moved to dispense with aureties. 

Burr, J. : The President has, in recent cases, ex- 
pressed his disinclination to do without sureties, and 
even if I did not a^^iee with that doctrine I should 
follow it ; but I enturely agree with it. The registrar 
must go through the schedule and see if it agrees yrith 
the &ct8 as stated in the affidavit. 

The registrar having gone through the schedule, 

BuiT, J., ordered that no security be i^uired in the 
estate of Andrew Paxton and Dorothy Isabella Benni- 
son, and that the said Elizabeth Bennison be at liberty 
to swear the value of the estate of Henry Bennison at 
000/. and give security for double that amount. 
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i^^Ti L ^^ re W. B. Lrnxi. IIarbibon 
"lSST^- f -Habbibon. 

Jan. SO. 

Married Woman — Restraint on Anticipation — Bower of 
Court to Bind her Interest—Belease of Power ef Ap- 
pointment among Children — Conveyancing Act, 1881, 
«. 39. 

Appeal from decision of Eat, J., refiuing an applica- 
tion by Mrs. Hamson, a married woman, under sec- 
tion 39 of the Conveyancing Act, 1881, to remore a 
restraint on anticipation imposed by her father*8 will 
u^n her life interest in a fund bequeathed by such 
will. 

By the will a sum of Consols was (among other pro- 
perty) given to the anpellant for life for her seoarate 
use without power of anticipation, with remainaer as 
sbe should appoint among her children or other issue, 
and in default of appointment to her children who should 
attain twenty-one in equal shares. 

By an order made on February 22, 1887, the Court of 
Appeal authorised the release of the restraint on antici- 
pation to enable her to raise a sum of 800/. by mort- 
gage of ber life interest and of a policy of insurance, 
ana gave her liberty to charge her life interest with the 
300/. and interest and the premium. She was now 
fifty-one years of a^e and haid five children, the eldest 
of whom, a son, had attained twenty-one, and she had, 
since he attained that age, executed a deed whereby she 
released her power of appointment. The son was will- 
ing to surrender to his mother his vested reversionary 
on&-fifth share of the Consols. The object was to sell 
this one-fiffch, and thereby pay off the mortgage, the 
effect of which would have oeen to increase the annual 
income by about 15/. 

Kat, J., considered tbat the release, having been 
executed to enable the donee of the power to obtain 
part of the fund subject to the power, operated as * in 
fraud * of the power, and that tbe Court ought not to 
assist any such proceeding, and refused the application. 
vol. xxit. 



Oozene-ffarefy, Q.C., and /. Q, BuU^er for 1^ 

appellant. 
Their Lobdships held (affirming Eat, J.) that the 

fower conferred by section 39 of the Conveyancing Aet, 
881, was a discretionazv power, an4 that toing a power 
to alter and modify the disposition of the settlor it ought 
to be exercised only under very special circumstances. 
Assuming that the release could not be impeached, yet, 
its object being to enable the donee of Uie power to 
obtain part of the fund, the Court ought not t)y exer- 
cising its discretionary power to assist in carrying out 
a transaction which, if it had been effected by any ap- 
pointment directly to the son, would have been clearly 

Appeal dismissed. 



Bbat ^ubvbtob of Taxes) v. 
> Thb Justigbb of ihb County 
OF Lancabteb. 



Court of Appeal. 

Lobd Ebhbb, M.R. 

BOWEN, L.J. 

Fbt, L J. 

Jan. 30, 31. 

Revenue— Income-^tax — County Lunatic Asylum — Ju^ 
tices— Medical Offioa's Apartments-^ ^ 6 Vict. e. 35, 
s. 61, No. F/.— 16 4- 17 Vict. c. 84, Schedule A. 

Appeal from a Divisional Court (reported 57 Law J. 
Rep. M. C. 57). 

Uainrford Bruce, Q.C.f and Sriwlyior the justices. 
The Solidtcr-Oeneral and A. r. Dicey for the Crown. 
Their Lobdbaipb dismissed the appeal. 



>Cubti8 v. Stotdt. 



Court of Appeal. 

Lobd Ebheb, M.R. 

BOWBN, L.J. 

Fbt, L.J. 

Feb 1. 

Jurisdiction — Action in High Court — Drial in County 
Court — Claims in Contract not exceeding 100/. — 
County Court Act, 1888 (51 ^ 52 Vict. e. 43), ss. 56, 
65. 

Appeal from an order of Lobd Colbbidgb, C JT., and 
Hawxinb, J., formally made on January 31, for the 
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Court of Appeal to settle the course of practice and 
affirming an order of Matuew, J., at chambers, dated 
January 24, that the action be tried in the County 
Court of Nottinghamshire holden at Newark. The 
action was fur 70/. for goods sold and delivered. The 
writ was dated July 24, 1888, and the summons on 
which the order was made, January 9, 1889. 

Hextall and Stanger for the plaintiff. 

Bucknill, Q.C., and JJ. Stephen for the defendant. 

Their Lorbships held that where an action of con- 
tract, in which the claim indorsed on the writ does not 
exceed, or is reduced by payment admitted set-off, or 
otherwise, to 100/., is brought in the High Court, and 
the whole or part of the claim is contested, the juris- 
diction to order it under section 66 of the County 
Court Act, 1888, to be tried in any Court in which the 
action might have been commenced, or in any Court 
convenient thereto, applies to all actions so brought, so 
limited to 100/., ana so contested, and not only to^ 
actions which might have been commenced in a County 
Court. 



In re Walpord. 
^Walford v. Walford. 



Court of AppeaL'^ 
Cotton, L.J. 

LllTDLBr, L.J. 

LOFBS, L.J. 

Feb. 1, 2. 

Administration Action — Mortgage — Sale by Mortgagees 
out of Court — Auctioneer's Commission — Court Scale, 

Appeal from a decision of Eat, J., noted L. J. N. C. 
1888, p. 119. 

Benshaw, Q. C, and B, B, Bogers for the appellants. 

Ince, Q, C,, and Alexander for the respondents. 

Begg for the executrix. 

Daniel Jones for the plaintiffs. 

Their Lordships held that, although the sale had 
not been in all respects a formal sale under the control 
of the Court, yet under the special circumstances of the 
case the sale had taken place to some extent under the 
control of the chief clerk, who had fixed the reserve 
prices ; and therefore, without deciding any principle, 
they affirmed the decision of Eay, J., in this case, which 
was a very peculiar one, and the facts were not likely 
to occur again. 

Decision of Kat, J., affirmed. 



only a defence for that defendant, for which the sever- 
ing defendant is solely responsible. 

Lord Esher, M.R., stated the true rule to be in his 
opinion as follows : The true rule in my opinion is this. 
Where an action is tried against two or more de- 
fendants, and any defendant separates in his defence, 
and the judgment is against all, the law is that each of 
them is liable for the damages awarded by the judg- 
ment, and each of them is liable to the plaintiff for all 
costs taxed by him as properly incurred by him in the 
maintenance of his action except as to costs caused to 
him by so much of the separate defence of any defendant 
as is and can only be a defence for that defendant as 
distinguished from the other defendants. With regard 
to such costs so caused to the plaintiff, he is entitled by 
law to recover such costs agamst that defendant alone 
who has so caused him to incur them. In such case 
the taxation before the master should be one taxation 
with all the parties present, there would be only one 
allocatur, but the master, on being satisfied that a part 
of the costs come within the rule above enunciated, 
should mark them in the margin and on the postea ac- 
cordingly. Then the plaintiff would be entitled to issue 
execution against either defendant for all costs not so 
marked, but against the one defendant only who had 
caused to the plaintiff the costs so marked in the 
margin. 



>Stumm v. Dixon aitd Enight. 



Court of Appeal, 
Lord KsrbR, M.R 

Fry, L.J. 
Jan. 11. Feb. 4. J 

Costs — Joint Defendants — Severance of Defence — 
Costs on Issues raised by one Defendant, 

Appeal from a refusal of Lord Coleridge, C.J., and 
Manistt, J., of a motion to review a taxation of costs 
referred to the Divisional Court by the judge at 
chambers. 

Le Biche for the plaintiff. 

J, G. Witt for the defendant. 

Lord Eshbr, M.R. (Fry, L.J. dissentiente)^ held, 
affirming the Queen's Bench Division, that, where the 
plaintiff obtains judgment at the trial against two or 
more defendants sued jointly, but some severing in their 
defence, all the defendants are liable for all the costs of 
the action and trial, except those costs caused by so 
much of the separate defence of any defendant as isj 



In re Williams. 
FouLKBs V, Williams. 



Court of Appeal,^ 
Cotton, L.J. 

LlNDLEY, L.J. 

Lopes, L.J. 
Feb. 2, 4. 

Special Power — Execution — Will not referring to Power 
-- Wills Act (1 Vict, c. 26), ss, 24, 27. 

Appeal from Eay, J. 

Mrs. Esther Williams, by her will dated in 1878, 
devised freehold premises to trustees in trust for her 
son, William Robert Williams, for life, and after his 
decease upon trust for sale and to invest the proceeds 
and to hold the same, together with a moiety of her 
residuary estate, upon trust (if the said William Robert 
Williams should by his will direct, but not otherwise) 
to pa^ the income of the same to any wife of the said 
Wniiam Robert Williams for her life or any less term, 
and in default of and subject to such appointment upon 
trust as therein mentioned. The testatrix died on 
Julv 16, 1887. 

Robert William Willianas, by his wiU dated August 8, 
1887, devised and bequeathed all his real and personal 
estate to his wife absolutely, no reference heinst made 
to the power of appointment. The testator died on the 
following day. He had no real estate of his own, 
except what he took under the will of his mother, either 
at the date of his will or at the date of his death. 

An originating sunmions was taken out by the trustees 
of the wul of Esther Williams to determine whether 
the general devise and bequest in the will of William 
Robert Williams in favour of his wife operated as a 
valid exercise of the power of appointment. 

Eay, J., held that the power had not been validly 
exercised. 

The wife appealed. 

Bardswell for the appellant. 

Russell Boberts for the trustees and for a party 
entitled in default of appointment ^-^ ^ 

Google 
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Their Lobdships held that the case was ffOTemed by 
In re Milit; MiUs v. Milis, 56 Law J. Kep. Chanc. 
118 ; L. R. 34 Chanc. Div. 190, and dismissed the appeal. 



Court of Appeal 

CJOTTON, L.J. 

Ldtdlbt, L.J. 

LopxB, L.J. 

Feb. 6. 



The Tbadb Auuliabt Cokpaitt 

AND 0THEB8 V, ThX MiDDLBS- 

BBouefl, &0. Tbadbsmbn's Pbo- 
TEonoN AssooiATioir. 



Copyright — Periodical — Joint Employer — Joint Right of 
Action^Copynght Act, 1842 (6 «S|- 6 Vict, c. 45), 
M. 18, 19. 

Appeal from decision of Chiitt, J., noted ante, p. 6. 
Maidlow for the appellants. 

Homer, Q.C., and R M'Kenna, for the respondents, 
were not called upon. 

Their Lobdbilips dismissed the appeal, with costs. 



mGH COURT OF JUSTICE. 

Chancery Division, ] He Thb Londov akd Mbtbopoli- 

"' ~ > TAN CouNTnB Bbnbfit, Build- 

J iNe, AND Invbbticbnt Socmnr. 

Building Society— Winding^— Jurisdiction— Petition 

by Member—Companies Act, 1862, s. 199—10 Geo. IF. 

c. 56, s, 26, 



NOBTH, J. 

Jan. 28. 



Chancery Division, 

SnBLiNe, J 

Jan. 16. 



} 



In re Thoxpson. 

BSDFOBD V, TbALB. 



Charitable Bequest — Impure Personalty — Corporation 
Bonds— 9 Geo, II, c, 36. 

J. R. Thompson, by his will dated in 1887, be- 
queathed various sums of money to charitable objects, 
with a direction that such legacies should be paid ex- 
clusively out of such part of his personal estate as 
might be legally bequeathed for charitable purposes. 
Part of his estate consisted of money invested u^n 
bonds issued by various corporations. An originatmg 
summons was taken out by the trustees of the will to 
determine the question whether the charitable legacies 
were to any and what extent void by reason of the 
personal estate of the testator consisting in part of 
corporation bonds or any other personal estate connected 
with land within the meaning of the Mortmain Act.* 

The first class of bonds were those issued bv the 
Corporation of Batley by virtue of certain Acts of Par- 
liament, and giving me holder a charge upon the works 
authorised by the said Acts, and upon the rents, profits, 
and other moneys arising by virtue of the said Acts 
from the public water-rates and borough fund. Part of 
the borough property consisted of rent-charges, the 
consideration receivea for the sale of surplus Lmds. 
The next class of bonds were those issued by the 
Petition. Bradford Corporation. One of these was for 1,000/., 

This was a petition by an unadvanced member of the ! and purported to be issued by virtue (tWsr o/ui) of the 
society for a compulsory winding-up order on the I Bradford Corporation Act, 1866, and gave a charge 
ground that it was commerciallv insolvent and that it ' upon the general district rates. By section 69 of that 
was just and equitable that it should be wound up. i Act it was provided that moneys borrowed under the 
No. 26 of the society's rules provided that ' no disso- Acti should be ' charged upon the lands and property 
lution of the society shall take place unless its aflairs from time to time acquired by the corporation.' 
be deranged, or its principles prove inadequate to pro- i There was another bond issued by the Bradford Coipora- 
mote its objectd, or its funds be insufficient to meet the tion by virtue of the Bradford Improvement Act, 1850, 



claims upon them, or from any other such cause, ren- 
dering the dissolution absolutely necessary, and then 
only m pursuance of the provisions of the Act 10 
Geo. IV. c. 56, s. 26.' 

The society had not been registered under the Build- 
inff Societies Act of 1874. The petitioner was the 
holder of eiffht shares of 100/. each, in respect of 
which he had already paid 535/. He had not g:iven 
notice of withdrawal. From the report of a committee 
that had been appointed, it appeared that the liabilities 
(including the return of the subscriptions of members) 
amounted to 11,630/., and that the assets were deficient 

to the extent of 4,540/. The petition was not supported perty of the Leeds Qas Light ^. 

bv any shareholder or creditor, and, before the nearing j New Qas Company, which were vesi 

01 the petition, a meeting had been held of depositors I " -- - . - 

and members, at which an opinion was expressed that 

it would be contrary to the interest of the depositors 

and disastrous to the members that the society should 

be wound up. 

Everitt, Q,C,, and Hadley for the petition. 

Giffard, Q,C,, and Jason Smith for the society. 

NoBTH, J., dismissed the petition. He said that the 
petitioner held only a small proportion of the shares, and 
he was not supported by anyone. The jurisdiction to 
wind up was given by section 199 of the Companies 
Act, 1862, and the question was whether it was 'just 
and equitable ' that the company should be wound up. 
Under the circumstances, he thought that a single 
shareholder had no right, contrary to the wishes of all 
the other shareholders, to force on the society the ex- 
pense of a winding'-up. 



and in exercise of all other powers vested in the cor- 
poration and giving a charge {inter alia) upon the 
borough fund, but it did not appear from the evidence 
under what Act or authority the corporation had power 
to charge the borough fund. 

A nother bond was one issued by the Keighley Corpora- 
tion by virtue of the Public Health Act, 1875, and 
other Acts, and giving a charge upon the general dis- 
trict rates of the corporation. 

Another bond, issued by the Leeds Corporation, gave 
a charge (inter alia) upon the borough fund and borough 
rates, and also upon the undertakings, works, and pro- 
^ ' ' ' - and the Leeds 

^ ^ , in the corpora- 

tion. Part of the borough property consisted of the 
rent derived from a reformatory school, which was let 
on lease by the corporation. 

Similar questions had arisen in a recent case before 
North, J., in Re Hrttton ; Robson v. CHbbs, 4 Tim^s Law 
Rep. 311. 

P. H. Celt for the trustees of the will. 

Charles Browne for the residuary legatees. 

Graham Hastings, Q,C,y and Bardswell for persons 
representing the charities. 

SiiBLiNe, J., held that the bonds issued by the Batley 
Corporation, the bond for 1,000/. issued bv the Bradfora 
Corporation, and the bond issued by the Leeds Corpora- 
tion were impure personalty, and could not be applied in 
payment of the charitable legacies; that the bond issued 
by the Keighley Corporation mi^^ht be so applied ; and 
with regard ^to^the other bond^ issued by the Bradford 
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Corporation h\a lordship directed the case to stand over 
for further evidence as to the authority to charge the 
borough fond. 

^^^^0^* ].Jn rtfTAKNBiTBBRG. Ex parte Tbxkor. 

Act of Bankruptcy — Deed of Auignment — Assent of 
Creditor— MisHatetneiUs by Debtor. 

Appeal from the repistrar of the Oounty Court at 
Leeos dismissing a bankruptcy petition. 

The petitioning creditor, together with the other 
creditors of the debtor, had agreed to and signed a reso- 
lution that a deed of assignment of the debtor's pro- 
perty should be executed to a trustee for their benefit. 
This resolution was agreed to upon a statement of his 
affairs set forth by the debtor, from which it appeared 
that he would be able to pay his creditors 209. in the 
pound. Affcer the resolution the trustee appointed 
under a deed which was executed by the debtor inves- 
tigated the books of the debtor, and discovered that the 
estate coidd not pay quite lOf . in the pound. The deed 
contained a provision, not mentioned in the resolution, 
that the solicitor to the debtor should be paid in priority 
to the other creditors. Thereupon a petition was pre- 
sented, and the registrar dismissed it on the ground that 
the petitioning creaitor had assented to the assignment 
and was estopped from relying on it as an act of bank- 
ruptcy. 

Tindal Atkinson, Q,C,, and H. Reed for the petition- 
ing creditor. 

Tate-Lee for the debtor. 

Cave, J., in allowing the appeal, said that the prin- 
ciple that a creditor could not rely upon an assignment 
by t^e debtor of his property as an act of bankruptcy, 
when such assignment had oeen brought about by the 
consent of the creditor, was subject to the condition 
that the statement of affairs put forth by the debtor to 
obtain the creditor's assent must be correct. In this 
case that statement had turned out to be grossly in- 
correct. The provision that the solicitor should be 
paid in priority to other creditors in such a case was 
not reasonable, and the petitioning creditor could not 
be held bound by his assent. 

Chablbb, J., concurred. 

Appeal allowed, ■ 



J 



Hbwbtt (Appbllaut) V, 
Thompson (B^poitoent). 



Queeris Bench Division, 

(Mayistrate^ Case,) 

Jan. 31. 

Elementary Educatum Act, 1876 (89 ^ 40 Vict, c. 79), 
ss, 11, U'-Nonrattendance of Child at School— 
Attendance Order on Parent^* Reasonable excuse^ 
for Nonrcomplianee, 

The respondent was summoned for neglecting, with- 
out reasonable excuse, to comply with an attendance 
order requiring him to cause his diild to attend school. 



It was proved that the reepondent had used err^ 
endeavour (short of actually taking the child to school) 
to ensure its attendance, but that the child had played 
truant against his wish. 

Application was made to the stipendiaxy magistrate 
before whom the respondent was summoned U> send 
the diild to an industrial school, under the powers of 
section 12 of the Elementary Education Act, 1876, bj- 
which it is enacted that ' where an attendance order is 
not complied with without any reasonable excuse within 
the meaning of this Act, a Court of summary jurisdic- 
tion may order as follows. ... If the parent satisfies 
the Court that he has used all reasonable efforts, as 
aforesaid, the Court may order the child to be sent to a 
certified day industrial school. . . .' 

The magistrate considered that the respondent had 
shown a reasonable excuse for not complymg with the 
attendance order, and that there was no jurisdiction 
therefore to send the child to an industrial school. 

The OoTTBT (HxTDDLBSToir, B., and Wills, J.) held 
that the reasonable excuse referred to must be one of 
those described in section 11 — ^namely, (1) that there 
is not within two miles from the residence of such child 
any public elementary school which the child can 
attend; or (2) that the absence of the child from 
school has been caused by sickness or anv unavoidable 
cause. The Court held, therefore, that tne magistrate 
had jurisdiction, and remitted the case to him. 

Appeal allowed. 



Probate, Divorce, and' 
Admiralty Division, 
Butt, J. 
Feb. 6. 



Is THE Goods 

» COLBCOXBE 
(DEOEASEP). 



OF Rajtsox 
Baitebbkb 



Will — Executor out of the Kingdom — Probate Act, 
1857 (20 * 21 Vict c. 77), *. 7S—Administratian 
with the Will Annexed, 

Ransom Colecombe Batterbee (deceased), by his will 
appointed Frank Watson and Francis Bloxam, and 
others, executors, and his daughter, Bessie Batterbee, 
sole residuary legatee. 

Watson is dead, and Bloxam is travelling in South 
America, and is not expected to return to this country 
for a long time. 

The residuary legatee is a minor, her brother and 
next-of-kin has been in Australia for thirty years, and 
she has elected her aunt (Anna Brewer) as her 
guardian. 

By section 73 of the Probate Act, 1857 (20 & 21 
Vict. c. 77), the Court may appoint an administrator 
with the will annexed where (among other cases) ' the 
executor shall at the time of the death of such person ' 
{i,e, the testator) 'be resident out of the United King- 
dom of Great Britain and Ireland.' 

Searle moved for a srant of administration with the 
will annexed to Anna Brewer. 

Btttt, J., made the order as prayed for. 
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Court of Appeal, 
LoBD Esheb, M.R. 
Fry, L.J. 
Feb. 6. J 

Practice — Appeal from County Court — Hefusal of Divi- 
vieional Court to grant Leave to Appeal — Judicature 
Act, 1873, ss. 19, 46. 

Joeeph JFalton, on behalf of the plaintiff, applied 
ex parte for leave to appeal against the refusal of a 
Divisional Court to give leave to appeal to the Court of 
Appeal from a County Court judgment, upon the ground 
that such refusal vas an order from ivhich an appeal 
would lie to the Court of Appeal under section 19 of 
the Judicature Act, 1873. 

Their Lobbbhips refused the application, being of 
opinion, upon the authority of In re Amstelj 47 Law J. 
Rep. P., D., & A. 11, that the Court had no jurisdic- 
tion, under sections 19 and 45, to hear an appeal from 
the refusal of the Divisional Court to grant leave to 
appeal. 



Leb 



The Neuchatel Asphalte 

COMPANT. 



Court of Appeal, 
Cotton, L J. 
Linblet, L. J. 
Lopbs, L. J. 
Feb. 6, 6, 9. 

Compamf— Directors — Payment of Dividends out of 
Capital— Wasting Property — Injunction, 

, Appeal from a judgment of Stirling, J., dismlssinff 
the action brought by the plaintiff, on behalf of himseu 
and all other the or^aiy shareholders of the company^ 

VOL. XXIYt 



against the company and the directors to restrain the 
company from paying a dividend of 90. per share to the 
preference shareholders out of what were alleged by 
the defendants to be the profits of the company for the 
year ending December 81, 1885. 

One of the directors was appointed to represent the 
preference shareholders. 

The case is reported at length in 57 Law J. Rep. 
Chanc. 622. 

The company was incorporated in 1873, with a capital 
of 1,150,000/., divided into 35,000 preference shares and 
80,000 ordinary shares of 10/. each. 

One of the objects of the company was to acquire, on 
the terms of an agreement of July 17, 1873, a conces- 
sion granted by the Government of Neudiatel, and the 
exclusive right of getting bituminous rock from the 
Val de Travers, and also the sub-oonoessiona from five 
other companies. 

The consideration for the purchase consisted of fully 
paid preferred and ordinary shares in the company, and 
the wnole of the shares of the company were allotted to 
the selling companies. 

The articles of association provided that the net 
profits of the company should be applied in paying first 
a preference dividend of 7 per cent. ; secondly, a like 
dividend on the ordinary shares ; and the surplus rate- 
ably among both classes of shares ; that no distribution of 
profit, except an interim dividend not exceeding 7 per cent, 
on the preferred and 4 per cent, on the ordinary shares, 
should he made without the consent of a general meet- 
ing, whose decision was to be final in case of any dis^ 
pute as to net profits ; and article 100 provided that 
the directors might, before reconunendine any dividend^ 
set aside and invest out of the net pronts of the com- 
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pany such sum as they thought proper as a reserve 
fund to meet contingencies, or equahse dividends, or 
repair or maintain the works, but should not be bound 
to reserve moneys for the renewal or replacing of any 
lease, or of the company's interest in any property or 
concession. 

The terms fixed by the original concession had been 
in 1878 extended, and the area of the mines increased 
and the terms of working rendered less onerous to the 
company. There was no probability that the aaphalte 
would become exhausted during the extended period, 
and the Court held on the evidence that the assets of 
the company were larger and more valuable than when 
the company was incorporated. 

The accounts for the year 1879 and subsequent years 
showed an excess of receipts over expenditure, and divi- 
dends weie declared in that year and 1881, 1882, and 
1883. . 

In 183^ ncx dividend was declared, although the 
accounts showed a profit of 39,359/., but 1,000/. was 
written off in pursuance of a resolution of the directors 
to write o^ suph sum yearly in respect of the sum paid 
for the renewal of the concession, and the balance was 
written oit the cost in shares of the original concession 
and other assets taken over by the company on its 
formation. 

The accounts for 1835 showed an excess of receipts 
over expenditure to the amount of 17,140/. ISs, id,, out 
of which, after setting aside the sum of 1,000/., the 
above-mentioned dividend was recommended by the 
directors. 

^9^Sft Q-O.f and Upjohn, for the plaintiff (the appel- 
lant), argued. that the proposed payment was a pay- 
ment of profits out of capital. 

Sir IT. Davey, Q.C, and Beale, Q.C., for the com- 
pany. 

Robinson, Q,C,, and Methold for the representative of 
the preference shareholders. 

Their Lordships affirmed the decision of Stirling, J, 
There was no obligation on a company to make up the 
assets of the company so as to meet its share capital — 
i.e. the amount of the nominal capital divided into 
shares, when that share capital had, as here, been issued 
under a duly registered contract, such contract not being 
fraudulent or illusory ; that the payment of the pro- 
nosed dividend was not a return of capital ; that though, 
having regard to the return of the property belonging 
to the company, every ton of stuff got from the mine 
was, in a certain sense, a portion of the capital sunk in 
obtaining the property, the division of profit arising 
from the sale of that stuff was not such a return of capital 
as was prohibited. If a company is formed to acquire 
or work property of a wasting nature — e.g, a mine, a 
quarry, or a patent — the capital expended in acquiring it 
may be regiurded as sunk and gone ; but if the company 
retains assets sufficient to pay its debts any excess of 
money obtained by working the property may be divided 
amonp the shareholders. There was nothing vUrd 
vires m article 100, as had been argued. The Companies 
Act did not require lost capital to be made up. The 
proposition that it is ultrd vtree to pay dividends out of 
pro tits is apt to mislead, and must not be understood in 
such a way as to prohibit honest dealings ; it does not 
mean that no dividend can be properly declared out of 
moneys accruing from the sale of property bought by 
capital, but that if the working expenses excc^ the 
current gains profit cannot be divided. 

Appeal diemieeed. 



HIGH COURT OP JUSTICE. 

Chancery Division, '\ 

Kat, J. >In re Fiahani:. Wood ». Cock. 

Jan. 19. J 

Husband and Wife—Wife's Separate Property^Oift by 
Wife to Husband — Evidence. 

Adjourned summons. 

The plaintiff, wife of T. F., in 1866 became entitled 
for her separate use to a sum of 407/., part of a mort- 
gage debt of 515/. T. F., on payment of the diflerence 
(1C@/.), obtained a transfer of the mortgage to himself, 
and in 1869 sold the mortgaged property, his wife and 
another joining, as executors of the wiU by which the 
407/. was bequeathed, in the conveyance to the pur- 
chaser. The execution of the conveyance by Mrs. F, 
was procured by her husband, who received the mone^ 
and Uppli^ it to his own use. There was some evi- 
dence that Mrs. F. objected to her husband receiving 
the money, though they lived in perfect amity and no 
proceedings were taken by her in her husband's lifetime. 
T. F.>diedin 1885, having left his. wife a life interest in 
all his preperty. Ther»was*no issue of the marriage* 
Mrs. F., who was now dead, took out a summons claim- 
ing the fund, and after her death the proceedings were 
continued by her representatives. 

Marten, Q.C, and Dibdin for the summons. 

Oeare for T. F.'s legal personal representatives. 

Kat, J., held that the transfer of the mortgage did 
not amount to a gift to the husband by the wife. The 
wife had had no separate advice ; her concurrence in a 
representative capacity had been obtaineSl by the hus- 
band ; and the receipt of the income by the husband 
during his life could onlv be treated as a gift of such 
income for the joint benefit of husband and wife. 

Chancery Diviaion^^j^ w Tm Atotbaliak Wine Ik- 
Feb 1 J ^^^'^^ (LiM.) AND Masok. 



Trade-mark — Registration — ' Calculated to deceive ' — 
Patents, <$-e., Act, 1883, ss, 72, 73. 

Adjourned summons. 

This was a summons by the above-named company to 
direct the comptroller to proceed with the registration 
in connection with wines of a trade-mark consisting of 
a label with a medallion in the centre ; on the medallion 
was the figure of a sheep suspended by a band, with 
the words ' Golden Fleece ' inscribed on each side of it. 

In 1881 a device of a sheep suspended in a similar 
manner, with the words ' Golden Fleece Rum,' was re- 
gistered ; and in 1882 a similar devx», inscribed with 
'Golden Fleece Whisky,' was also registered. Both 
these trade-marks were assigned to Mason, a wine and 
spirit merchant, upon whose opposition the comptroller 
declined to register. 

Renshaw, Q.C,, and J, Cutler for the summons. 

Macrory, for Mason, was not called upon. 

Kat, J., refused the application with costs, on the 
ground that anyone who liked ' Golden Fleece ' whisky 
or rum would be led to believe that the wine which the 
applicant proposed to sell in connection with the words 
^ Golden Fleece ' came from the same merchant as the 
rum and whisky ; and the ' exclusive use ' of the 
words ' Golden Fleece ' bjr the applicant would be cal- 
culated to deceive. Having regard therefore, both to 
sections 72 and 73, the mark ought not to be re* 
gistered. ^ j 
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Chancery D%visiim,'\ 

Kat, J. yin re Boob. Boob v, Hopeiitb. 

Feb. 1. J 

Local Board — New Hoad—Atseumfnt of Oumer — Com- 
pletion of Work — Charge— Liability— Date of Com- 
mencement of Charge— Public Health Act, 1675, 
M. 160, 267. 

Adjourned gummons. 

By leaM dated 1876 and 1877 the Ecclesiastical 
Gommissioners demised to Q. C. Boor two houses for 
long terms, the lessee covenanting to pay all rates, taxes, 
andassessments. 

In 1882 G. C. Boor executed a deed of gift upon trust 
for himself for life, he paying all outgoings and perform- 
ing the covenants in the leases, and after his death for 
his son L. J. Boor absolutely. In 1884 the rural board 
served a notice on Q. C. Boor in respect of each house, 
under section 160 of the Public Health Act, 1876, re- 
quiring him to make up a private road on which the 
nouses abutted. G. C. Boor did not comply with the 
notice, and in February, 1886, the board completed the 
work themselves. G. 0. Boor died in June, 1886, 
having by his will ^ven his residuary estate to trustees 
on trust for his widow for life, with remainder to his 
children. 

^ On his father's death L. J. Boor entered into posses- 
sion of the houses, and in September, 1886, was served 
with notices by the board assessing the expenses of 
making the road, and on February 21, 1887, he was 
served with notices demanding payment of the money 
by ten annual instalments. 

L. J. Boor then took out this summons for the deter- 
mination of the question whether the assessments should 
be paid out of his father's estate cr by himself person- 
ally. 

tevett for the summons. 

8. Diddneon for the defendants, the executors. 

Verwm -R. Smith for the defendant, the widow. 

Kat, J., held that the amounts assessed would have 
been 'outgoings/ and payable by G. C. Boor if the 
board had taken summary proceedings under section 257 
of the Public Health Act against the father for their 
recovery. But as they had not done so, and the time 
specified for dobg so in the Act had expired, the charge 
only commenced from the service of the notices demand- 
ing payment, and was payable by the bon. 

Chancery I>ivieion,') 

Jai^'jil /*Mainland v. Upjohk. 

Feb. 4, 6,0. J 

Mortgage — Redemption — Commission — Collateral 
Advantage, 

This was an action by second mortgagees for an 
Account against the first mortgagee, and amongst other 
points the question was raised whether certain sums 
retained by the defendant with the consent of the mort- 
gagor as commission or bonus ought to be allowed to 
the defendant, or whether he should only be allowed 
the sums which were actually paid over 'by him to the 
mortgagor. 

The mortgagor was a builder, and the advances were 
made from time to time by the defendant on the 
security of mortgages of unfinished houses ; and the 
defendant on the occasion of each advance, with the 
consent of the mortgagor, deducted the stipulated 



commission and handed over the balance only of the 
nominal advance to the mortga^^r. There was no 
reference in the mortgage deed itself to any commis- 
sion. The plaintiffs, the second mortgagees, contended 
that* they were entitled to redeem on payment of the 
moneys actually paid over to the mortgagor. The 
defendant insisted that he was entitled to be paid the 
whole of the nominal advance. 

Marten^ Q.e., E. C Willie, Q.C., and MacSwinney 
for the plaintiffs. 

Sir Horace Davey, Q.C., and Upjohn for the de- 
fendant. 

Marten replied. 

Kat, J., said that there was no case of unfairness, 
pressure, or undue influence, and that in aocordanoe 
with the decision of Vice-chancellor Kindersley in 
PoUer V. Edwards, 26 Law J. Rep. Chanc. 468; 
6 W. R. 407, the whole of the nominal amount of the 
advance must be allowed to the defendant in taking the 
accounts. 



Chancery Divieum,'\ In re Mabsinobebb'b SBiTLEMEinr. 
Kat, J. >In re Clabk^b SBTTLBiCEinp. 

Feb. 7. J Clabk v, Tbelawnt. 

Trustee — Breach of Trust — Improper Investment — Sale 
of Tntst Funds — Liability of Trustee to Replace 
Stock Sold, 

Adjourned summons and action. 

Trustees, having power to invest in real securities 
and to vary investments, in 1876 sold a sum of consols 
forming part of the trust funds, and invested the pro- 
ceeds of sale on a contributory mortgage of real estate 
subject to jointure and portions. It was admitted that 
this mortgage was an improper investment. The tenant- 
for-life haviiuf since died, tne money on mortg[age was 
now bein^ called in, and the whole of the prindmil was 
forthcommg, so that no loss would follow directly from 
the investment ; but the remaindermen, who were now 
entitled to the capital, claimed that the trustees ought 
to replace the sum of consols sold in 1876, which at 
that time stood at a much lower value than their pre- 
sent value. 

Renshaw, Q,C, and Badcock for the remaindermen. 

Clare for the trustees. 

J. Henderson for other parties. 

Kat, J., said that there were two classes of cases — 
first, cases where trust funds came to trustees properly 
in the shape of cash, and they then invested them im- 
properly, in which case they were liable, not for the 
amount they might have got from a proper investment, 
but only for the cash they had received and interest ; 
and, secondly, cases where, under a power to vary in- 
vestments, trust funds properly invested were sold by 
trustees for the purpose of making an improper invest* 
ment, in which case the Court would not separate the 
two acts — the sale and the investment — so as to say 
that the trust funds ever properly came into die hands 
of the trustees in the shape of cash ; but the sale being 
made for the purpose of making another investment, if 
that purpose was improper, then the sale was improper 
also, ana the trustees were in this case liable either to 
replace the stock or to repay the proceeds of sale at the 
option of the cestuis que trust. That was the case 
here, and the trustees were therefore bound to replace 
the actual sum of consols, and must pay the costs of 
the action. ^ t 
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NOTES 07 OASBS. 
Feb.l6»188d. 



Chancery Division A 

Chittt, J, y-Ite Batlt (dbcbashd). 
Jan. 2Q, J 

Practice — Administration — Judgment Creditor-^ 
Equitable Execution* 

A testator, who was the sole proprietor of a magazine 
published under the name of Baily & Co., directed that 
the magazine should be carried on by his executors. An 
action for the administration of his estate having been 
instituted, A. H. Baily, one of the executors, and also a 
beneficiary, was appointed receiver and manager. After- 
wards an order was made appointing A. H. Baily and 
one Woodthorpe joint receivers and managers. An 
action was instituted in the Queen's Bench Division 
against Baily & Co. for an alleged libel in the magazine 
during its management by A. H. Baily and Wood- 
thorpe, but was compromised upon the terms that Baily 
& Co. should pay 200/., and judgment was signed against 
Baily & Co. for that amoimt. The Court of Chancery 
had refused to sanction the compromise. A. H. Baily, 
however, had, as was alleged, assented to the compro- 
mise. A. H. Baily declined to ]^y the 200/., as was 
alleged, on the ground that by domg so he might make 
himself personally responsible. 

The plaintiff in the libel action now asked for equit- 
able execution against the testator's estate. 

Eldon Banks ; Vaughan WUUams, Q,C,, and Hansell; 
Maclean, Q.C., and E, Ford for the parties. 

Chittt, J., refused the application, on the ground that 
the applicant was a stranger to the action. Xhe estate 
was not represented in the libel action. If there was 
any cause of action against the executors it was against 
them personally, and, if it had arisen in the due course 
of their duties, they would be enabled to be indemnified 
to the extent of the assets. The executors, however, 
were not sued, and, therefore, the sum recovered could 
not be allowed in passing the executorship accounts. 
On the other hand, A. H. Bail^ declined to take his 
chance of having it allowed in his receivership accounts. 

Feb. 2. — On a further application his lordship gave 
leave to the plaintiff in the libel action for equitable 
execution of the beneficial interest of A. H. Baily in the 
testator's estate for the sum due from Baily & Co. under 
the judgment. 



} 



iveMoBBis^fl Settlbxkkt. 



Chancery Division, 

Chittt, J, 

Feb. 9. 

Practice — Appointment of New Trustees — Vesting Order 
— Summons in Chambers — Trustee Act, 1860, s. 34 — 
Rules of Supreme Court, 1888, Order LF,, rule 18a. 

Kules of Supreme Court, 1883, Order LV., nile 13a 
(December, 1888), which provides that applications for 
the a|)pointment of new trustees may oe made to a 
judge in chambers by summons is not confined merely 
to applications for the appointment of new trustees, but 
extends to such applications when also asking for a 
vesting order, and the Court under the above-mentioned 



rule has jurisdiction to make an order simultaneously 
appointing new trustees and vesting the property in the 
trustees so appointed. 
D. X. Alexander for the petitioners. 



Chancery Division,'\ 

North, J. y>DETFOLD v, Dbtfold. 
Feb. 12. J 

Settlement— Forfeiture Clause—Gift over on Sank^ • 
ruptcy or Alienation by Process of Lam, 

Adjourned summons. 

By a marriage settlement executed on April 24, 1881, 
after reciting that certain funds belonging to the hus* 
band had been transferred into the names of the trua* 
tees, it was declared that the trustees should stand pos« 
sessed of the funds upon trust to pav the income to the 
husband during his life ' or till he shall become a bank- 
rupt or shall assign, charge, or encumber the said 
income or shall do or sufier something whereby the 
same or some part thereof would through his act, de- 
fault, or by operation or process of law, if belonging ab- 
solutely to him, become vested in or pavable to some 
other person or persons.' And upon the detennina- 
tion of the aforesaid trust in favour of the husband the 
trustees were to pay the income to the wife during her 
life for her separate use. 

On June 8, 1888, a judgment for debt was obtained 
against the husband, and on July 19 an order was made 
appointing the judgment creditor receiver of the 
dividends of the trust fund subject to prior incum- 
brances. On September 25 a receiving order was made 
against the husband, and he was afterwards adjudicated 
a bankrupt. The question raised on the present sum- 
mons was whether the gift over in favour of the wife 
took effect on July 19, when the order appointing a re- 
ceiver was made, or whether the gift over was void as 
against the trustee in bankruptcy. 

Beddally for the plaintifi& (the surviving trustees of 
the settlement). 

Cozens-Hardy, Q.C, and P, Morris, for the wife. 

Muir Mackenzie, for the official receiver, who waa 
also the trustee in the bankruptcy of the husband. 

Horsburgh for the judgment creditor. 

North, J., held that the forfeiture took effect in 
favour of the wife on the making of the order appoint- 
ing a receiver. He eaid that, although a man could 
not, as was decided in Higinbotham v. Holrne, 19 Yes. 
87, limit the income of his property to himself fbr 
life, with a gift over in tne event of his bank- 
ruptcy, Brooke v. Pearson (27 Beav. 181) and Knight 
V. Browne (80 Law J. Kep. Chanc. 649 ; 7 Jur. K. s. 
894) showed that such a limitation with a clause of 
forfeiture in the event of the settlor making a volun- 
tary alienation would be perfectly good. And the 
same principle applied to a clause of forfeiture in the 
event of an alienation by process of law in favour of a 
single creditor. In neither case was the clause a fraud 
on the bankruptcy laws. 
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COURT OF APPEAL. 



>Cbowb V, Price. 



Court of Appeal, 
Lord Esheb, M.R. 

BOWEN, L.J. 
Fby, L. J. 
Feb. 18. 

Practice — Execution — Appointment of Receiver — Pen- 
sion of Retired Officer of Her Majesty's Forces — 
Commutation Money — Army Act, 1881 (44 ^ 45 
Vict c. 68), s. 141 — Pensions Commutation Act, 
1871 (34 4- 35 Viet. c. 86). 

Appeal from the decision of a Divisional Court 
{ante, p. 19). 

The defendant was a retired deputy-commissary- 
;genera], who was adjudicated a bankrupt in 1885. An 
order was made for the payment of a monthly sum out 
of his pension to his trustee. In April, 1888, an 
arran^ment, by which he commuted a part of his 
pension, and his creditors accepted a composition, was 
carried out under the order ot the Court. When all 
claims had been satisfied there remained in the hands 
•of the trustee, according to his final account, a balance 
of 225/. 17s. Qd, due to the defendant, consisting of 
109/. odd (part of his pension money paid to the trustee 
tmder the aforesaid order) and 116/. odd (part of the 
commutation money). 

The plaint ifl^, who had recovered judgment, applied 
that he sliould be appointed receiver of the whole 
.amount of the above-mentioned balance. 

VOL. XXIY. 



The Divisional Court (Lobd Ck)LEBn)0E, C.J., and 
Hawkins, J.) held that, while no receiver could be ap- 
pointed in respect of the pension money, the rules 
applying to pensions did not apply to commutation 
money, which could be dealt with either by appointing 
a receiver or by restraining the defendant from receiv- 
ing it. 

JSr. Peed for plaintiiF. 

Sidney Woolf for defendant. 

Their Lordships dismissed the appeal, being of 
opinion, as to the sum of 109/., that as it was pension to 
be paid to the defendant it could not, upon tne autho- 
rity of iMcas V. Harris, 56 Law J. Rep. Q. B. 15, be 
assigned or taken in execution, and consequently that 
the plaintiff was not entitled to be appointed receiver in 
respect of that sum, but that he was entitled as to the 
commutation money. 

Cowt of Appeal. 

Cotton, L.J. 
LiNDLBY, L.J. )>Re Patrick. 

LOPBB, L.J. 
Feb. 20. 
Probate Division — KonHsontentious Business — Decision 

of Registrar — Time for Appealing — Rules of Supreme 

Court, 1883, Order LIV, ruU 21. 

Appeal from decision of Butt, J. (ante, p. 8). 
Cozens-Hardy, Q. C, and Cranstonn for appellant. 
Indenoick, Q.C., and Lipscomb for responaent. 
Their Lordships dismissed the appeal, with costs. 
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HIGH COURT OF JUSTICE. 

Chancery Division, "j 

Eat, J. ^Blvke v. SuiocEBSLEr. 

Feb. 15. J 

MortgcLge — Foreclosure — Order Absolute — So Proceeding 
for One Year—Notice^Rules of Court, 1883, Order 
LXIJ\ rule 13. 

In a mortgagee's action for foreclosure the usual 
judgment was given on April 9, 1884, directing an 
account and payment within six months of the chief 
clerk's certificate. The certificate was made on 
August 1, 18S4, and the six months expired on Feb- 
ruary 1, 1885. The defendant^ the mortgagor, made 
defieuilt in payment, and the mortgagee now moved for 
foreclosure absolute. 

Swinfen Body, for the motion, Order LXIV., rule 13, 
which requires that ' in any cause or matter in which 
there has been no proceeding for one year from the last 
proceeding had, the party who desires to proceed shall 
givfr a month's notice to the other party of his inten- 
tion to proceed,' does not apply to a case like this in 
which there has been a judgment. ' Proceeding ' means 
proceeding towards, and not after a judgment. A fore- 
closure action, like all actions, has only one 'judg- 
ment,' foreclosure absolute being effected by an * order.' 

Kay, J. : Anything preceding the final judgment or 
order is a ' proceeding in the action. You must give 
a month's notice to the defendant before moving for 
foreclosure absolute. 
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StOKELL r. NiTEK. 



Chancery Division. 
Kat, J. 
Feb. 19. 

Statute of Frauds — Agreement for Lease — Names of 
Parties—Signature by Tenant— ^2^ Car. IL, c. 3, s, 4. 

This was an action by the lessor for specific perform- 
ance of an agreement for a lease, which now came on 
for hearing on a point of law under Order XXV., rule 2, 
as to whether there was a valid agreement under the 
Statute of Frauds. The plaintiff and defendant had 
signed an agreement in the following terms: — 

December 14, 1887. 

I, T. W. Stokell, proprietor of the Whessoe Bripk and 
Tile Works, Darlington, agree to let above works as 
they stand ... for an annual rent of 150Z. per year, 
the tenant allowed to make as many bricks and tiles, kc.t 
as he pleases, up to 70,000 per week free of further 
charge, the tenant to pay me 6d, per thousand for all 
bricks, tiles. Sec., above that number, as a royalty. 

No further charges except taxes; a schedule of the 
whole machinery, plant, &c., to be taken, and to be kept 
in good repair. Allowance for reasonable deprecia- 
tion when given up. And any extension of buildings, 
machinery, or plant erected by the tenant I agree to t^e 
from him at the expiration of the lease at a fair valuation ; 
the rent to be paid every quarter of the year. Tenancy to 
commence from February 1, 1888, for a five-year lease. 
ai^^ J H. NiVKN, 
^*«^^\T.W. Stokkll. 

The defendant did not allege that he signed the 
document in any other character than that of lessee. 

lUnshaWf Q.C., and Davenport, for the defendant, 
contended that there was nothing on the face of the 
document to show who the tenant was and that, there- 



fore, no action could be brought under section 4 of the 
Statute of Frauds. 

Marten, Q.a,and IF. B. E. Barker, for the plaintiff, 
were not called on. 

Kat, J., said that, on the construction of the docu- 
ment, the defendant must be taken to have signed as 
lessee, and, accordingly, no parol evidence was required 
to establish that fact ; the case, therefore, was not within 
the statute, and the question of law must be answered 
in favour of the plaintiff. 



Chancery Ditdsion. 
NOBTH, J. 
'Feb! 7. 



h 



re SoLoxoN to Meageb. 



Vendor and Purchaser — Fquitable Mortgagee — Potoer to 
convey Legal Estate under Lord Cranworth*s Act 
(23 * 24 Vict. c. 146), s. 15. 

By deed dated August 19, 1870, the freeholder of 
certain lands charged them with the payment of 300/. 
and interest, and covenanted to execute a legal mort- 
gage when required so to do. In 1888 the equitable 
mortgagees contracted to sell the land under the power 
of 23 & 24 Vict. c. 146 (Lord Crtmworth's Act). The 
purchaser having required the concurrence in the con- 
veyance of the mortgagor for the purpose of conveying 
the legal estate, the present summons was taken out by 
the vendors to have it determined whether they were 
not able to convey the legal estate without the mort- 
gagor's concurrence. 

Bakewell for the vendors. 

Brett for the purchaser. 

NoBiH, J., held that the vendors could convey the^ 
legal estate, and that the concurrence of the mortgagor 
was imnecessary. 



Chancery Division. 

North, J. 

Feb. 7. 



i>FLnrir v. PouNTAiy. 



Vendor and Purchaser — Agreement for Sede — Suhseqttent 
Equitable Mortgage by Vendor — Piiorities. 

By a^ement in writing, dated March 16, 1886, J. T. 
Fountain a^^reed to sell, and W. Gilbej^ agreed to pur- 
chase, certam copyhold premises belonging to Fountain, 
but for which he was not then on the Uourt Rolls. On 
August 4, 1886, Poimtain was admitted on the Court 
RoUs. On August 14, 1 886, the abstract of title was 
delivered to Gilbey's solicitors. On August 26, 1886, 
Fountain deposited the title-deeds to the property with, 
his bankers, and signed a memorandum by which he 
charged them for the purpose of securing his account. 
Shortly afterwards the title was accepted by Gilbey, 
but he never obtained possession of the title-deeds. Cm 
July 9, 1888, the bankers assigned their equitable mort- 
gage to J. Flinn, and on July 14, 1888, he took out the 
present summons against Fountain and Qilbej, askin^^. 
for enforcement of his equitable mortgage against both, 
defendants by foreclosure or sale. 

Higgins, Q. C, and Wilkinson for the plaintiff. 

Cozens-Hardy, Q. C, and B. F. Norton for Gilbey. 

Swinfen Eady for Fountain. ^^ j 
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NoKTH, J., held that Gilbey had not been guilty of 
any neglect with reepect to the deeds, and that his 
right to have the property conveyed to him on payment 
of his purchase-money was prior to any right acquired 
by the plaintiff under the equitable mortgage. 



T^A-pirr T J MBKOIALH DBS METAUX V, UOM- 



NOKTH, J. 

Feb. 8. 



1 



PAITHTA PoBTirOUEZA DOS MlKAS 
DB HUSLYA. 



Frttctice — Defendant out of Jurisdictum—Form of Writ 
—Substituted Service— Bules of Supreme Court, 1883, 
Order ILjndeb; Order X, 

This waa an action against a Portuguese company 
which had no place of business within the jurisdiction, 
though they were described in the writ, which was in 
the ordinary form for service within the jurisdiction, as 
'of Swansea.' 

The defendant company now moved to set aside the 
writ and discharge an order which had been obtained 
for substituted service on persons within the juris- 
diction. 

Sigffins, Q.C., and Mart for the motion. 

Cozens-Hardy, Q.C., and Kirby contrd. 

NoBTH, J., held that the writ not being in the form 
required for service on defendants out of the jurisdiction, 
it must be set aside and the order for substituted ser- 
vice discharged. 



■pi 1 is' 19 [Allfbet V, Allfbet. 

Copyholds — Devise of Manor — Enfranchisement Moneys 
—4^5 Vict, c. 36, s. 73—15 ^ 16 Vict. c. 61, *. 39. 

Adjourned summons. 

Under the will of Edward Allfrey (who died in 1874) 
H. W. Allfrey was absolutely entitled to the manor of 
K., in the county of Sussex, subject to an executory 
devise over in the event of his dying without issue 
living at his death. 

H. W. Allfrey (who died in 1887) by his will devised 
the manor of R. to his eldest son Henry, and he devised 
and bequeathed all his residuary real and personal 
estate to trustees upon the trusts therein mentioned. 
During his lifetime H. W. Allfrey enfranchised a por- 
tion of the copyholds of the manor under the Copyhold 
Acts, 1862 and 1868, and the enfranchisement moneys 
were paid to trustees appointed by the Copyhold Com- 
missioners for the purpose of receiving such moneys. 

The question raised by this summons was whether 
the moneys in the hands of the trustees passed by the 
devise of the manor of R. or whether they formed part 
of the residuary estate of the testator. 

Everitt, Q.C., and Oent for the plaintiffs, the resi- 
duary devisees. 

CosenS'Hardy, Q.C, and Alexander for the devisee. 

Church for another party. 

NoBTH, J., held that the moneys did not pass by the 
devise of the manor, but passed under the residuary 
devise. 
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In re Dangab's Tbubts. 



Chancery Division,^ 

Stibling, J. 

Feb. 9. 

Solicitor—Duty as Solicitor of Petitioner— Knowledge of 
Trut Title to Fund in Court— Failure to briny True 
Title before the Court— Errojieous Application of 
Fund— Liability of Solicitor to Recoup Loss to Bene- 
ficiary. 

A legacy of 600/. bequeathed upon trust for M. M. D., 
an infant, and a legacy of 7,000/. settled upon trust for 
L. D. and her children, were both paid into Court by 
the trustees to the credit of one and the same account^ 
entitled in the matter of the trusts of the will of the 
testator. The solicitor who acted for the trustees after- 
wards acted for L. D., who presented a petition asking 
for the transfer of the fund representing her legacy to 
a separate account and for payment of the dividends to 
her. The fact that the fund in Court represented the 
two legacies was not mentioned in the petition nor 
brought to the knowledge of the Court in any way, and 
an order was erroneously made carrying over the whole 
fund to an account entered in the matter of the trusts 
of the 7,000/. legacy, and under that order the divi- 
dends on the whole fund were paid to L. D. during her 
life. M. M. D., having attained twenty-one, presented 
a petition seeking to render the solicitor directly liable 
for the loss of the accumulated dividends upon the 600/. 
legacy. 
H. Terrell for the petitioner. 

W. Pearson, Q.C,, and W. C, Druoe for the solicitor* 
Ltffle Joyce for the Paymaster-General. 
Chubb for other parties. 

Stibliwg, J., held that the estate of L. D. was pri- 
marily liable for the dividends received by her durmg 
her life ; but that after her estate was exhausted the 
solicitor was liable to make good any deficiency, and 
that he was primarily liable for the costs. 



Chancery Division,'^ 

KeKEWIOH, J. i>HOBLTir V, HOBLYK. 

Feb. 8. J 

Settlement — Family Re-settlement — Unusual Provisions 
— Cancellation — Rectification. 

The plaintiff, tenant-in-tail in remainder expectant 
upon the death of a tenant-for-life, claimed to set aside 
a re-settlement executed by him upon attaining his 
majority, on the ground of paternal influence and want 
of proper independent advice. 

The matter had been carried out on behalf of all 
parties by the family solicitor. The property consisted 
of freeholds, and the re-settlement followed upon the 
usual disentailing assurance. 

The re-settlement contained the provisions usual in 
such a deed, and other provisions which, although not 
altogether usual, were held by the Court to embody the- 
plaintiff's intentions. But it also contained a power for 
the plaintiff's father, the tenant-for-life, to raise 2,000/. 
by (iarge upon the property, as well as a provision for 
a jointure for the mother. In the course of the pro- 
ceedings the father and mother released the estate rrom* 
those charges. 

Barber, Q,C., and Methold: Warmington^S;,, and 
uigiTizea oy '^^jv^OVIV^ 
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Clydesdale: and Ingle Joyce and WMtaker for the 
Tarious parties. 

Khkewioh, J., held that the plaintiff was not en- 
titled to have the re-settlement set aside, and that, 
having regard to the releases b^ the father and mother, 
there was no case for rectification. 



In re Hugqiks ; e.r parte Huggins. 



Bankru^ 
Jan. 

Bankruptcy — Order of Discharge — Suspension of— Con" 
dition attached to Order — Bankrupt^/ Act, 1883 (46 
4- 47 Viet. c. 52), s, 28, subs. 2. 

This was an appeal by a bankrupt from the order of 
a County Court judge who suspended the order of his 
discharge for six months, and attached the condition 
that the bankrupt should consent to judgment for a 
certain sum being entered against him by his trustee in 
bankruptcy. The order was made imder 46 & 47 Vict, 
c. 52, 8. 28, subs. 2, which enacts that < the Court shall 
take into consideration a report of the official receiver 
as to the bankrupt's conduct and affairs, and may either 
grant or refuse an absolute order of discharge, or sus- 
pend the operation of the order for a specified time, or 
grant an order of discharge subject to any conditions 
with respect to his after-acquired property.' The official 
receiver nad reported that tne banKrupt had omitted to 
keep such books of account as were usual and proper 
in his business ; that he had continued to trade after 
be knew himself to be insolvent ; and that he had con- 
tracted debts without having, at the time of contract- 
ing them, any reasonable expectation of being able to 
pay them. 

The bankrupt appealed against the judgment of the 
County Court juoge, attaching the condition to the 
suspended order of discharge. 

Sidney WocXfifsi the appellant. 

Mvir Mackmssie for the official receiver. 

The CouBT (CivE, J., and Charles, J.) held that the 
County Court judge had no power under section 28, 
subsection 2, of the Bankruptcy Act, 1888, to attach a 
condition to a suspended order of discharge. 



Deeds of Arrangement Act, 1887, that nothing in that 
Act should be construed to repeal, or should affect, anjr 
provision of the law for the time being in force in rela- 
tion to bankruptcy. 



^!1f ''•^!!:f*^-^*'^"*lREGIKA V. PaRLBT AHB AX- 
ZX^^A] OTHEE(J.STXC^). 

Public HeaUh Act, 1876 (38 ^ 39 Vict, c. 65), «. 27, 

32-34, 01-06, 98, 106— -FAw of Sewage— OffenHre 

NtUsanee — Unconditional Order of Discontinuance — 

Jurisdiction of Justices, 

This was an order nisi calling upon justices to shoTir 
cause why a writ of certiorari flhomd not issue to brin^ 
up and quash an order under their hands and seals 
whereby the Compton Gifford Local Board were uncon- 
ditionally ordered to discontinue a flow of sewage into 
certain subsidence tanks constructed under statutory- 
authority, with the approval of the Local Government 
Board, on the ground that it was made without jurisdic- 
tion. 

Alderson Foots showed cause. 

The Solicitor-General {Sir Edward Clarke, Q.C.), and 
JR. S, Wright in support. 

Cur, adi\ vuU, 

The OouBT (HuDDLESTON, B., and Wills, J.) held 
that the order must be made absolute, since the provi- 
sions of sections 91-96 of the Act had no application to 
sewage works constructed under section 27 ; and that 
the authority conferred upon justices by these sections 
was intended for ordinary and comparatively simple 
cases, and did not permit them to set aside a scheme of 
drainage sanctioned by the Local Government Board, 
involving, perhaps, an enormous outlay of money. The 
proper course for a complainant to adopt in such a case 
was to obtain leave to file an information in the name 
of the Attomey-Gteneral. 

Order absolute. 



Queen's Bench Division, \In re Hollingshead ; ex^ar^ 
Jan. 6. Feb. 2. j Heitpy and avothsb. 

Bankruptcy — Act of by Debtor — Deed of Assignment 
Unstamped and Unregistered — Deeds of Arrange- 
ment Act, 1887 (60 4- 61 Vict. c. 67), ss. 6, 17— 
Bankruptcy Act, 1883 (46 ^- 47 Vict. c. 62) s. 4 (a). 

Appeal from a County Court. 

A debtor had executed a deed of assignment for the 
benefit of his creditors which had been neither stamped 
nor registered pursuant to section 6 of the Deeds of 
Assignment Act, 1887. The judge of the County Court 
held that the execution of the deed was not an act of 
bankruptcy. 

Kent for petitioning creditor. 
• No counsel appeared in opposition. 

The CouBT (LoRi) Coleridge, C.J., and Cave, J.) 
held that, notwithstanding section 6, the deed was an 
act of bankruptcy within section 4 (a) of the Bankruptcy 
Act, 1883, since it was provided by section 17 of the 



Probate, Divorce, and"] Stokbk v. Stoker, Skidvorb, 
Adnuralty Division. >. AND Murray. Stoker v. 

Feb. 13. J Stoker. 

Divorce— Both Parties Guilty of Adultery— Adultery of 
Husband Incestuous — Decree * nisi* — Discretion. 

These were cross petitions. The jury found that both 
parties had been guilty of adultery. That of the 
husband had been committed some years previously 
with his wife's sister, and had been fully condoned by 
the wife. 

Bayford asked the Court to exercise its discretion, 
and pronounce a decree nisi on the husband's petition, 
lie cited Boss v. Bose, 62 Law J. Rep. P. D. & A. 25; 
L. R. 8 P. D. 98. 

Butt, J., held that, while the Court had a discretion 
under certain circumstances to pronounce a decree nisi 
in favour of a petitioner who had been guilty of matri- 
monial misconduct, such discretion must be exercised 
judicially and not fancifully or arbitrarily, and that the 
circumstances of the present case did not warrant its 
exercise. 

Application refused. 
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COURT OF APPEAL. 
Cwrtqf Appeal 



>Amon V, Bobbbtt. 



Lobd Ebhmb, M.R. 

BoWENi L. J. 

Fby, L J. 

Feb. 18. 

Praetioe — Oo&t4 — Claim and CowUer^am — Action of 
Contract m S^h Qwrt — Claim under , hit Counter- 
claim over, mi—Scale of Coste— Order LXK, 
rule 12. 

Appeal from Divisional Court. 

Action bvplaintiff to recover 48/. for goods sold and 
delivered. Defendant admitted plaintiff's claim, but 
set up a countexHslaim for 138/. for alleged breach of a 
contract. 

At the trial a verdict for the plaintiff on claim and 
counter^daim was given, and judgment was entered for 
the plaintiff, with costs. 

On taxation of the costs the master refused to allow 
the plaintiff the costs of the counter-claim on the High 
Court scale. 

Denman, J., referred the matter to the Court. 

The Divisional Court (Lobd CoLSBiDeB, C.J., and 
Hawkins, J.), holding that they were bound by autho- 
rity, dismissed the appeal. 

W. 3. Bobeon (with him Bigham, Q.C.) for the 
plaintiff. 

H, F. Dickens for the defendant. 

VOL. XXIV. 



Their Lob]>ships allowed the appeal, beinff of opinion 
that, although the plaintiff was only entitled to costs 
on the County Court scale in respect of the claim, yet 
he was entitled to have the costs of the counter-claim 
taxed on the High Court scale. 



In re JoNES. 
''Thompson v. Montgomery. 



Court of Appeal,'" 

Cotton, L. J. 

Lindlby, L.J, 

Lopes, L.J. 

Feb. 20, 21. 

Ir^'unction — Trade^name — Trade^^mark — Name of Place 
— * Stone ale^ — Rectification of Register — Patents, 
Designs, and Trade-marks Act, 1883, ss, 70, 90. 

Appeal from a decision of Ohitty, J., reported 68 Law 
J. Rep. Chanc. 98. 

Sir Horace Daveg, Q.C, Byrne, Q,C., and F. Somers 
Browne for the appellants, 

Romer, Q.C^ and Waggett for the respondents. 

Sir Horace Davey, Q.C, replied. 

Their Loboshipb held that as there was no evidence 
to show that the words * Stone ale ' had been used as a 
trade-mark previous to 1876, and that, as the evidence 
showed that the words were distinctive of the quality of 
the beer rather than indicating the manufacturer, the 
words ' Stone ale ' could not be registered as a trade- 
mark; but affirmed the decision of Chixty, J., with 
regard to the injunction. 
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Court of Appeal. 
Lord Ebher, M.R. 

BowEv. L.J. ^Thb Moorcock. 
Fry, L.J. 
Feb. 26. 

Ship— Jetty m Tidal Bioer^Implied Rwre^entation as 
to Bottom qfBiver akngnde Jetty. 

Appeal from the judgment of Butt, J., reported 
68 Law J. Rep. P. D. & A. 16. 

The action was brought hj the owners of the Moor- 
cock against the owners of St. Bride's Wharf, Wapping, 
for damage occasioned to the Moorcock by reason of 
her taking the ground alongside the defen^umts* jetty 
in the Thames at the wharf. 

The plaintiffs had for good consideration arranged 
with the defendants that the Moorcock should be dis- 
charged at the defendants' wharf. In order to do this 
it was necessary that the vessel should be moored 
idongside the jetty, and accordingly she was brought 
there and properly moored. As the tide ebbed the 
vessel, whidi had a heavy cargo on board, settled down, 
and, from the uneven nature of the ground, suffered 
damage, her back being broken. 

Butt, J., found that there had neither been a war- 
ranty nor express representation that the place was safe 
and suitable for the vessel ; but the learned judge was 
of opinion that the defendants must be taken by impli- 
cation to have represented at least this much : that they 
had taken reasonable care to ascertain that the bottom 
of the river at the jetty was in such a condition as not 
to endanger the vessel usin^ the premises in the 
ordinary way. The learned judge found that the de- 
fendants haa not done this, and therefore he gave judg- 
ment for the plaintiffs. 

The defendants appealed. 

Finlay, Q.C., and J*. W. Hollams for the defendants. 

J. O, Barnes f Q.C., and Hurst (IT. S. Mobson with 
them) for the plaintiffs. 

Their Lordships affirmed the judgment of Butt, J., 
and on the same grounds. 

Appeal dismissed. 

Court of Appeal, ^ 
Cotton, L.J. In re Arbitratiok BETWE£ir the 
LiNDLBT, L.J. > Yradok Local Board and the 
Lopes, L.J. Ybadoit Waterworks Cohpant. 

Feb. ^, 26. J 

Arbitration — Single Arbitrator — Umpire — Time for 
making Award— Public Health Act, 1876 (38 ^ 39 
Vict. c. 66), *. 180, subs, 9. 

Appeal by the Waterworks Company from an order 
of Kat, J., dismissing a motion brought by them to set 
aside an award made in the above-mentioned arbitrar 
tion, the around alleged being that the award was not 
made witnin the period limited by the Public Health 
Act. 

In December, 1887, the Board served the company 
with notice of the appointment of an arbitrator under 
sections 179 and 180 of the Public Health Act * in the 
matter of the Act and of a certain difference,' &c. 

The company thereupon appointed an arbitrator on 
their side. On January 3, 1888, the arbitrators met, 
but only extended the time for making the award until 
February 20. On January 10 the arbitrators appointed 
an umpire. On January 26 a notice was given, 
signed by the arbitrators and umpire, of a meeting 



to be held on February 1, and on that day the arbi- 
trators and umpire met for the first time, and were 
attended by the solicitors for both parties. 

On that day one of the arbitrators retired, and the 
meeting was adjourned sine die. 

On April 19, 1888, the umpire made his avraid. 
Although notice to attend had been given to both 
parties, the company were not represented on that 
occasion. 

Sir H, Davey, Q.C., Benshaw, Q.C.f and Byre for the 
appellants. 

Biaby, Q,C,, Marten, Q,C,, and Procter for the 
board. 

Their Lordships allowed the appeal. They were of 
opinion that the time limited by the Public Health Act, 
8. ISO, subs. 9, for an umpire to make his award was a 
period of twenty-one days from the date of the refer- 
ence to him, or such extended time as might be ap- 
pointed, being the same period as that limited to two 
or more arbitrators by subsection 8 ; and that the pro- 
vision in subsection 6 as to a single arbitrator did not 
apply to an umpire. But even if the umpire had two 
months within which to make his award, as was con- 
tended by the respondents, that period must begin from 
February 1 when he held his first meeting, and not 
February 20 when the powers of the original arbitrar 
tors expired, and the award was consequently too late. 



>ARinB0K V, Smith. 



Court of Appeal. 
Cotton, L.J. 

LiNDLET, L.J. 
LOPBB, L.J. 
Feb. 27, 28. 

Joinder of Several Plaintiffs-^Trial of Actionr-^Trans- 
mission of Interest — Order to carry on Proceedings — 
Bule of Court, 1883— Order XVI., rule 1—Order 
XriL, rules 2,4. 

Some fifty persons had joined as plainti£& in bringing 
the action, claiming damages against the defendimt on 
the ground that they had been induced, through mis- 
representations in a prospectus issued by him, to take 
shares in a certain company. 

The writ was issued on October 12, 1887, and on 
January 2, 1888, issue was joined. The action came on 
for trial before Kbkewich, J., on Au^t S, and was 
heard during that and the five following days, when 
his lordship gave judgment in favour of a large number 
of the plaintiffs who had been present at the trial, and 
who had substantiated their case before him, and as 
regarded two, who were dead, made no order. 

It appeared that on November 28, 1887, one of the 
two plamtifis, named Edwards, died, and her will was 

S roved on December 27, 1887 ; the other, named Wells, 
ied on July 17, 1888, and his will was proved on 
August 7, 1888. The feet of the death of either of 
these plaintiffs was not known to the solicitor who con- 
ductea the action before the trial of the action, llieir 
representatives now applied, under Order XVH., rules 
2 and 4, that they might be allowed to carry on the pro- 
ceedings in the action. Eekewich, J., remsed the ap- 
plication, on the ground that the action had been already 
tried and could not be tried again. 

The representatives now appealed against such 
refusal. 

Oswald, for the appellants, urged that, as regards 
these two plaintiffs, there had been no trial ; that each 
plaintiff had a separate cause of action, and that the . 
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afition should be treated as so many separate actions; that 
such a course was not only convenient, but the refusal 
might be attended with grave injustice to the plaintifiB 
— €,g. admissions had been maae by the defendants 
which included the case of the appellants, but which, 
if a new action were brought, might not be repeated. 

FarvM, eantrd, not called unon. 

CoTiOK, L.J., held that the uourt had no jurisdiction 
to make the order. The action had been tried, and 
although each plaintiff had a separate cause of action, 
the action in which they had all joined was only one 
action. 

LiKDLEY, L.J., and Lopbs, L.J., while declining to 
say that the Court had no jurisdiction to make the order 
in a case where the circumstances require it to be made, 
held that the present was not such a case. 

Appeal dumissed. 



Edibov and Swan Electric Light 
GoifPANT V, Holland. 



Court of Appeal, 
Cotton, L.J. 

LiNDLEY, L. J. 

BOWEN, L. J. 

Feb. 28. 

Practice — Costs — Third-Party Notice — Indemnity — 
Pules of the Supreme Court, Order X VL, rules 48-54. 

An action to restrain the infringement of two patents 
was brought against Holland and the Jablochkon Com- 
pany, who had respectively used and sold certain lamns. 
The defendants served a third-party notice upon the 
Anglo-American Brush Company, the manufacturers of 
the lamps, for indemnity. The Brush Company appeared 
and admitted their liability to the defendants. 

Upon an application by the defendants for directions 
under Order aVI., rule 62, the Court ordered that the 
Brush Company should be at liberty to appear at the 
trial of the action and take such part therein as the 
Court should direct, and should be bound hj the deci- 
sion of the Court on any question as to the indemnity 
which might arise between the Brush Company and the 
defendants, but not otherwise. 

At the trial the Brush Company appeared as third 
parties, but filed no pleadings. 

£[at, J., decided m favour of the plaintiffs upon one 
patent and against the plaintiffs on the other, and 
directed the costs to be set off ; but he made no order 
as to the third parties. 

The plaintiffs appealed from this decision, and served 
the defendants and the third parties. 

Their Lordships allowed the appeal, with costs 
against the defendants. 

The plaintiff then asked for an injunction against the 
Brush Company and for costs against them, with leave 
to amend, if necessary, by making them defendants to 
the action. 

The Attamey-Oeneral {Sir R. Webster, Q.C), Aston, 
Q.C., Moulton, Q.C.J and Bremner for the plaintifis. 

Sir H. Bavey, Q.C., Finlay, Q.C, and J. C Graham, 
for the defendants and third parties, submitted that it 
was too late to amend and claim substantial relief 
against third parties who had not been made defendants ; 
but as the solicitors for the third parties were also the 
solicitors for the defendants, they did not dispute the 
right of the plaintiffs to costs against the third parties. 

Their Lordships held that the plaintiffs were not 
entitled to an injunction against the Brush Company, 
and that liberty to amend ought not to be ffiven, but 
that the Court had jurisdiction, under Order XVI., 



rule 54, to make an order against third parties for pay- 
ment of the costs of the action, and that such an order 
ought to be made. 



Lowthbr V, Hbavbb. 



Court of Appeal. "^^ 
Cotton, L J. 

LiNDLET, L.J. 

LoPBs, L.J. 

Feb. 28. March 1. 

Building Agreement — JRight to Lease on certain Condi' 
tions — Action to t^orce Lease — Pleading — Admission 
of Allegation of Pact — Amendment — I^actice — Rules 
of Supreme Court, Order XIX,, rule 13. 

Appeal of defendant firom a decision of Kekewich J., 
noted Law J. N. C. 1888, p. 131. 

/. Q. Wood {Warmington, Q.C, with him) for the 
appellant. 

W. Barber, Q.C, and Cree for the plaintiff. 

B, B. Rogers for a defendant in the same interest. 

Their Lordships held that Kekewich, J., was right 
in refusing to allow the defendant leave to amend as 
asked, and that he was also right in giving judgment 
for the plaintiff. 



>Thb Vindobala. 



Court of Appeal, " 
Lord Eshkr, M.R. 

BoWEN, lij. 

Frt,LJ. 

Feb. S8. 

March 1, 2. 

Co-ownership — Rights and Liabilities of Purchasers oj 
Shares after Commencement of Voyage — Of Owners 
not Dissenting from Employment of Ship— Trading 
and Non-Trading Owners. 

Decision of Butt, J., reported 57 Law J. Kep. P. D. 
& A. 37, overruled, on the ground that, in point of 
fact, when the appellant co-owners withdrew their 
authority to the managing owner, his correspondent in 
Amsterdam had neither authority from the managing 
owner to make a charter-party nor purported to do so. 

Appeal allotted. 



>In re Towrt. Dallas v, Towrt. 



Court of Appeal, 
Cotton, L.J. 

LiNDLET, L.J. 

Lopes, L.J. 
March 4. 

Willr-CodicU—Construetionr-Qift by Will of Chattels 
by reference to Limitations of Peal Estate — Alteration 
by Codicil of lAndtatums of Real Estate — Heirlooms, 

Appeal from Stirling, J., noted Law J. N. C. 1888, 

The testator, by his will, devised his Harewood Lodse 
estate to the use of his cousin, H. G. Hopkins, for lim, 
after his death to the use of his wife for her life, and after 
the death of the survivor to the use of the children of 
H. G. Hopkins in strict settlement ; and in default of 
such issue to the use of the testator's cousin F. T. A. 
Law, with a gift over in case the latter should become 
a Roman Catholic. 

The testator then gave certain chattels in, about, or 
belonging to Harewood Lodge to trustees in trust to 
permit the same to be held and enjoyed as heirlooms 
' by the person or persons who for the time being shall 
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be entitled to my said messuage or tenement called 
Harewood Lodge under the devise thereof hereinbefore 
contained.' The testator then gave a legacj of 20,000/. 
to his trustees upon trust * for the person or persons for 
the time being entitled to mj estate called Harewood 
Lodge.' The will contained a power of leasing; and 
the testator directed that in any lease to be granted of 
Harewood Lodge the same mi^ht include the chattels 
thereinbefore bequeathed as heirlooms and to go there- 
with. 

By a codicil the testator devised Harewood Lodge to 
H. Q. Hopkins, his wife and children ; after to the son 
of Charles Law absolutely — if he died before age to 
another son, if any ; and then to F. T. A. Law, with 
a gift over as before. The codicil contained no reference 
to the heirlooms, but the testator directed the 20,000/. 
to go ' the same as will,' and except as there intimated 
he confirmed his will. 

In the events which happened Harewood Lodge 
devolved upon the only son of Charles Law, C. T. H. 
Law ; and the question was, whether he was also 
entitled to the chattels as heirlooms, and to the legacy 
of 20,000/. 

Stirling, J., held that he was not entitled. 

C. T. H. Law appealed from this decision. 

FiscJur, Q. C, Sir H, Davey, Q. C, and Cordery for 
the appellant. 

Bitckley^ Q.C., and Morsheadf Methold, JSaidane, and 
Pownall tor the several respondents. 

Their Lordships allowed the appeal. They held that 
there was a clearlv expressed intention in the will that 
the chattels and the legacy of 20,000/. should accompany 
the possession of Harewood Lod^, and that that intien- 
tion had not been revoked by the codicil. Consequently 
the appellant was entitled. The words 'hereinbefore 
contained ' created a difficulty in the case of the heir- 
looms, but it would be wrong to sacrifice the intention 
of the testator in order to give efiect to those words. 
The case fell within Carrington v. Payne, 6 Ves. 404, 
and not within Martitieau v. Briggs, 28 W. R. 889. 



In re Thb Australian Wine 
' Importers (Lim.), and Mason. 



Court of Appeal,' 

Cotton, L.J. 

Lindlet, L.J. 

LoFSs, L.J. 

March 6. 

Trade-mark — Registration — * Calculated to deceive* — 
Patents, ^c. Act, 1888, «. 72, 73. 

Appeal from decision of Kat, J., noted ante at p. 26. 
Peruhaw, Q. C, and J. Cutler for appellants. 
Macrory for respondents. 
Their Lordships dismissed the appeal with costs. 



HIGH COURT OP JUSTICE. 
Chancery Division. 



Kat, J. 
Feb. 18. 



■} 



RoiTND V. Turner. 



Settled Land Act — Contract for Sale — Expenses of 
working Farm until Completion — Charge on Purchase- 
moneys when received — Settled Land Act, 1882, s, 21, 
subs, 10. 

This was a summons by the trustees and infant 
tenant-in-tail in possession of settled estates to obtain 
the sanction of the Court to raise a sum of 1,200/. to | 



stock and work an unlet farm, forming part of the 
settled estates, and to declare the expenses to be s 
charge on the purchase-money of the estates when re- 
ceived. The trustees had contracted under the Settled 
Land Act, 1882, to sell the settled estates, and the pur- 
chase was to be completed in October next. 

Ince, Q.C, and MaoSwinney, for the summons, re- 
ferred to the Settled Land Act, 1882, s. 21, subs. 10. 

Douglas Pound appeared for infants entitled in re- 
mainder. 

Kay, J., said that the Court had no power to make 
the order asked. If trustees bond fide expended moneys 
in managing their trust property and proved that the 
expenditure was beneficial to the property and in the 
nature of salvage expenditure, the Court would do all 
in its power to indemnify them ; but the Court had no 
power under the section referred to, or odierwise, to 
create a charge on capital moneys which had not been 
received. His lordship directed the summons to stand 
over till the completion of the contract. 



Chan^I^visian,^j^ r. Thb Art Engraving 
Feb.'l8* J Company (Lim.). 

Company — Winding-up — Parish Pates — I^^rity — 
Judicature Act, 1876, s. 10— Bankruptcy Act, 1883, 
9.40. 

This was an adjourned summons raising the question 
whether a parochial rate which became due and payable 
before the commencement of the winding-up of the 
company was payable to the vestry in priority to other 
creditors. The Preferential Payments in Bankruptcy 
Act, 1888 (61 & 62 Vict. c. 62), which expressly givea 
such priority, did not apply to the present case, as the 
winding-up commenced oef ore 1889. 

Alexander, for the vestry, contended that by the 
combined operation of section 10 of the Judicature 
Act, 1876, and section 40 of the Bankruptcy Act, 1883, 
parish rates were payable in priority to the general 
creditors. 

BramweU Davis, for the liquidator, relied on In re 
Maggi, 61 Law J. Rep. Chanc. 600 ; L. R. 20 Chanc. 
Div. 646. 

Kay, J., said that, independently of the new Act, 
it was settled by authority that rates which became due 
and payable before the commencement of the winding- 
up were not payable in priority ; the new Act only 
applied where the windmg-up commenced after the 
commencement of the Act, and therefore the vestry 
were not Bntitled to priority. 



Feb. 13, 14. J Pmb«>» «• WATHB8. 

Legacy — Appropriation of Investments — Paym^ent over 
of Residue — Fall in Value of Appropriated Invest- 
ments — Expenditure on MortgagedProperty — Liability 
of Trustees, 

Testator, who died in 1876, bv his will gave eight 
legacies of 4,000/. each to the defendants upon trusts 
for his respective nieces for life, with remainder to 
their respective children, and gave all his personal 
estate on trust for conversion and payment of his debts 
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and the legades thereby gpiyen, and as to the lesidue on 
trust for A. Waters absolutely. 

The defendants retained two inTestments on mort- 
gage which had been made by the testator himself. 
They also lent 4,000/. to one of themselves on an equit- 
able mortgage (which was an unauthorised investment, 
but as to which there was no suggestion that the nfoney 
would be lost) ; and in 1881 they set apart certain in- 
vestments (including the 4,000/. so lent and the two 
mortga^ investments made by the testator), then re- 
preeentmg in value 82,000/., to answer the eight legacies 
of 4,000/. each. They afterwards paid or specifically 
appropriated part of these securities to answer two of 
the legacies of 4,000/., and also paid over the residue 
of the estate to the residuary legatee. Some of the 
appropriated securities having risen in value, the resi- 
duary legatee, in 1882, brougnt an action claiming the 
benefit of this rise in value ; but, early in 1884, an 
order was made by which he guve up his claim, and the 
action was stayed. The two mortgage securities had 
since fallen in value ; the farmfr comprised in them were 
unlet ; and the defendants had expended nearly 2,000/., 
part of the appropriated securities, in cultivating Ihem ; 
and the remaining securities were now insufficient to 
answer the six remaining legacies. This was an action 
b7 one of the nieces and her children claiming to have 
the full amount of their legacy made good by the de- 
fendants. 

Marten, Q. C, and Creed for the plaintifls. 

Benshaw, Q. C., and Davenport for the defendants. 

Kay, J., said that the defendants had a right to make 
the appropriation of the 32,000/., and that, when the 
appropriation was once made, the legatees were entitled 
to the appropriated securities for better or worse, and 
the residuary le^tee to the residue ; and that the fact 
that the equitable mortgage given by one of the defen- 
dants formed part of tne appropriated securities did 
not, under the circumstances, affect this question. Nor 
were the defendants liable for continuing the invest- 
ments on mortgage made by the testator, nor for ex- 
pending further money in the cultivation of the forms, 
which the evidence showed was the best thing to be 
done. The action entirely failed so far as it sought 
to charge the defendants on these ^rounds. There 
would be a declaration that two of tne legacies had 
been duly paid or appropriated out of the 32,000/., and 
that the remaining securities were at present unappro- 

Sriated amongst the six remaining legatees; and the 
efendant mortgagor must pay or give a legal mortgage 
for the 4,000/. 



to remove the soil and human remains and to deposit 
the same in some other place of interment, and made 
an agreement with the defendants under which the 
railway company were at their own cost to effect the 
reinterment in uie defendants' cemetery, paying the de- 
fendants the sum of 1,000/. as compensation. This was 
done, the soil and human remains being deposited in 
an excavation made for the purpose. A few whole 
cofBns were removed ; but, in many cases, the human 
remains were undistinguishable. 

This was an action by the church trustees, suing by 
their clerk, claiming a proportion of the 1,000/. so paid 
to the defendants. 

Inoe, Q,C., and Fetughan Hawknu for the plaintiff. 

Senshaw, Q,C,, and Swmfen Eady for the defen- 
dants. 

Kay, J., said that it was not shown that the defen- 
dants had received any burial fees for which they were 
bound to account to the plaintiffs, and that the reinter- 
ment was not an interment for which the defendants 
could demand any fee from the railway company under 
the Burials Act, 1852, s. ^^ but that, under section 22, 
the money ought to be paid to the overseers in aid of 
the rate for the relief of the poor in the parish ; and 
dismissed the action. 



Feb. 14, 18. J BxmiAL BoABD. 

Burial Feu — Bight of Church Trustees — Bemcvai of 
Soil and Htanan Bemainsfrom another Burial Ground 
—Buriab Act, 1862 (16 |- 16 Vict. c. 86), m. 22, 86. 

The church trustees of the parish of St. Pan eras were 
entitled to receive fees for hurials in the old burial 
ground of the parish. This old burial ground was 
closed and a cemetery formed for the parish under the 
Burials Act, 1862, and a certain proportion of the burial 
fees was made payable to the church trustees by the 
burial board, who were the defendants to this action. 

A railway company having taken part of an old 
burial ground belonging to another parish were bound 



Chancery Division. ^ 

Kay, J. i>PATTBW V, Bond. 

Feb. 19, 20, 21. J 

Trtutee and * Cestui que trust ' — Payment o;ff of Mort- 
gage on Trust Estate by Third Person — Bight to Lien 
— Subrogation — Bight to follow Moneys being Trust 
Moneys, 

The plaintiffs, the trustees of the Dixon settlement, 
applied part of their trust moneys in payment off of 
600/., part of a mortg^age for 1,000/., which was secured 
on real estate comprised in the Bond settlement. The 
plaintiffs took a mere receipt for the 600/. from the 
mortgagee, without any conveyance or declaration of 
trust, and the remaining 400/. remained on mortgage as 
before. The mortgagee at the time was threatemng to 
sell, and the Court held that the plaintiffs paid the 
600/. at the request of the tenant-for-life and the 
trustees of the Bond settlement, and that all parties 
had notice that the 600/. was part of the Dixon trust 
funds. The tenant-for-life of tne Bond settlement died, 
having appointed the real estate to her two children, 
who then paid off the 400/. remaining due as aforesaid 
to the original mortgagee, and took a reconveyance of 
and claimed to hold the property discharged mm the 
entire mortgage. 

The Dixon trustees then 'brought this action, to which 
the surviving trustee of the Bond settlement and the 
two children were defendants, claiming to establish 
their right to a chime for 600/. on the property. 

Inee, Q.C., and J^mon Smith for the plaintiffs. 

Jelf Q.C., and Blakesley for the defendants. 

Kay, J., said there was no doubt that if the surviving 
trustee of the Bond settlement were the plaintiff, he 
would be entitled to the relief claimed ; and the only 
question was, whether the plaintiffs were entitled to 
maintain the action. In his lordship*s opinion they 
were so entitled — ^first, because, having advanced the 
moneys at the request of the Bond trustees, the doctrine 
of subrogation to the rights of those trustees applied ; 
and secondly, because, even if the doctrine of subroga- 
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tion did not apply, the money advanced beinff trust- 
moneys, and known to be so to the parties^ the plaint!^ 
were entitled to follow thein in any shape into which 
they could be traced. There must be an ordinary fore- 
closure decree in the plaintifife' favour. 
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Chancery Divieion, 1 
Kat,J. 

Feb. 23. J 

Qmpamf-- Winding-up Petition— Diemissal of Petition 
— Compromise— Coste of other Parties appearing — 
Discretion of the Court, 

A petition had^een presented for the winding up of 
the company by creditors who had obtained judgment 
for their debt. The petitioner, however, agreed to a 
compromise with the company, under which he agreed 
to accept a security for his debt. 

Beddall, for the petitioners, now asked leave to dis- 
miss the petition. 

Macaskie and Leach, for two contributories who 
had appeared to the petition with the intention of op- 
posing it, asked that they might be allowed each a 
separate set of costs, citin? In re The Paper Bottle 
Company, 68 Law J. Rep. Chanc. 82 j L. R. 40 Ohanc. 
Div. 62. 

Eat, J., said that no hard-and-fast rule could be laid 
down in every case as to costs, which were a matter 
for the discretion of the Court in each individual case. 
If the Court in every such case as thepresent allowed 
costs to everyone who appeared, the effect would be to 
discourage compromises and to encourage litigation, 
whereas the Court desires the very opposite. The true 
rule was laid down in In re The PeMtam Tramways 
Compamf, 67 Law J. Rep. Chanc. 462. In this case he 
should only allow one set of costs between the two 
contributories who had appeared quite independently of 
each other. 



Chancery Division, ^ Dbetfub Brothbbb & Co. t?. 

KaT, J. y ThH PBRTTVIAlir GUAHO COM- 

Feb. 16, 18, 27. J paht. 

Foreign Tribunal — Practice — Discovery in aid of Pro- 
ceedings before Foreign Court. 

Motion. 

Plaintiffs, who were carrying on proceedings against 
the defendants in a foreign Court, by their statement of 
claim asked discoveir in aid of those proceedings. 

Pigby, Q. C, and Haldane moved that the statement 
of claim be struck out, on the ground that this Court 
never granted discovery in aid of an inferior tribunal, 
which, for this purpose, a foreign tribunal must be 
deemed to be. The case of Crowe v. Del Pis Vallego, 
not reported, but referred to by Lord Redesdale in his 
book on ' Pleading,' was the sole authority in favour of 
the claim, which was contrary to the practice as recog- 
nised in Bent v. Young, 9 Sim. 180, and other cases. 

Sir H. Davey, Q.C., and Ingle Joyce, for the plaintiff's, 
arffued that Crowe y. Del Pis had never been over- 
ruled. 

Eat, J., made an order in accordance with the 
notice of motion. The case of Crowe v. Del Mis was 
inconsistent with Bent v. Young; Hf orris v. Morris j 
2 Ph. 206 ; Paul v. Poy, 16 Beav. 438, and other cases, 
and also with the settled practice of the Courts. 



Chancery Division,'^ 

Chittt, J. l»RoBnrsoH v. Gallaito. 
Feb. 23. J 

Practice — Specific Performance — Conditional JudgmcTtt 
— Execviion — Pules of Supreme Court, 1888, Order 
XLIL, rules 8, 9. 

This was an action for specific performance of a con- 
tract for the sale of real estate, in which judgment had 
been given for the plaintiff for specific performance of 
the contract, an account of what was due by the de- 
fendant, and pavment by him of the amount on a day 
to be fixed by the judge in chambers, and for delivery 
thereupon of the deeds and conveyance by the plaintiff 
to the defendant. 

The amount having been duly certified, and a time 
and place fixed, the maintiff* attended with the convey- 
ance and deeds, but Uie defendant did not attend. 

The plaintiff now moved for an order that th^ defen- 
dant should within four days pay the amount certified 
to be due from him into Court to the credit of the 
action, and that the plaintiff should thereupon hand to 
the defendant the deeds and conveyance. 

Pomer, Q,C., and Fielding Nalder for the plaintiff. 

Byrne, Q,C,, and T L, Wilkinson for the defendant. 

Chittt, J., said that such an order could not be 
made, as imder a judgment directing payment to the 
plaintiff personally the plaintiff could not obtain an 
order for payment into Court, because the matter was 
completed. Where, however, the judgment was for 
payment by the defendant into Court, the plaintiff 
could obtain an order of a payment to himself, /because 
in that case the matter was not completed by the origi- 
nal judgment. Execution might issue upon the juo^- 
ment for payment, notwithstanding Uiat the plaintiff 
had himself to perform part of the ludgment and hand 
over the convevance and deeds. The plaintiff was en- 
titled to an order for payment by the defendant within 
seven days after service, and for delivery thereupon of 
the conveyance and deeds by the plaintin to the defen- 
dant, so as to work out the original judgment. 



Chancery Division, ] 

Chittt, J. |> Jn re BxmaoTKB's Tradb-kabe. 
Feb. 28. J 

Trade-mark — Fanq/ Word — Invented Word — * Oomoo * 
—Patents, <J-c., Act, 1883, *. 6^— Patents, ^c, Act, 
1888, *. 10. 

This was an application originally made in December, 
1887, for the registration of the word ' Oomoo ' as a 
trade-mark for ip^ines. The application was opposed 
inter alia on the grounds that ' Oomoo ' was an adjec- 
tive in the aboriginal language of Australia signifying 

* choice,' and therefore not * an invented word or a word 
having reference to the character or quality of the 

foods/ within section 10 of the Patents, &c. Act, 
888, or, if that enactment was not retrospective, that 

* Oomoo ' was not a * fancy word ' within section 64 of 
the Patents, &c., Act, 1883. 

Pomer, Q.C, and Byrne, Q,C,, for the parties. 

Chittt, J., held that section 10 of the Act of 1888 
was not retrospective as to proceedings commenced 
before January 1889, that was to say, the date of the 
commencement of the operation of that Act ; and that, 
inasmuch as ' Oomoo ' was a meaningless word in this 
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country and other countries interested in the particuhur 
trade, it was registrable as a mark either under the Act 
of 1883 or the Act of 1888. 



Ckanc^yJDi^^ re The Nobth Caroliita 

™^'l^- } Estate Compakt. 

Company — Winding^ — Iruunction — Stay of Proceed- 
ing9— Foreign Action^ Companiee Act, 1862, s, 87. 

The powers granted to the Oourt under section 87 of 
the Companies Act, 1862, of staying proceedings com- 
menced after a winding-up order are not confined to 
staying proceedings in England, Scotland, and Ireland, 
but extend to proceedings in foreign countries by British 
subjects residing here. 

Jaomer, Q.C., and Butcher; Byrne, Q.C, and Quin 
for the parties. 



} 



EirOWLEB V, DiBBS. 



Chancery ZHmeion, 
Chittt, J. 
March 2. 

IVoc^fbe — Mortgagor and Mortgagee — Forecloeure — 
Bankrvpt Mortgagor— Aseeeeed Value — Subaeguewt 
Ineumbrancer9^BanhruptcyAjct,l88S(4ld^^7 Fict. 
c. 52), eeheduU 2, rules 11, 12. 

The minutes of a foreclosure jud^ent in an action 
in which the defendants are the official receivers in the 
banhruptcy and the subsequent incumbrancers, and the 
plaintiff is a first mortg^ee who has assessed his secu- 
ri^ and proved for the balance, should show that the 
official receiver is entitled to redeem the security at the 
assessed value in priority to the subsequent incum- 
brancers. 

O. X. Clare for the parties. 



Chancery Dmsion,') 

NoETH, J. >In re TsinrANT. 
Feb. 26. J 

Settled Land Act, 1882 (4$ ^ 46 Vkt. c. 88), m. 21, 83 
—Settled Eetatee Act, 1877 (40 ^ 41 VicL e. 18), 
e. Zi—Inveetment of Proceeds of Sale of Settled 
Land, 

This was a motion to vary an order of North, J., in 
chambers, refusinff a summons by the tenant-for-life 
under the will of C. E. Tennant, asking that certain 
Consols representing the purchase-monev of lands 
settled by the will might, under the Settled Land Act, 
1882, s. 21, be sold, and the proceeds invested in 
debenture stock of railwav coxnpanies. The lands had 
been sold imder an order of the Court dated February 16, 
1878, by which trustees were appointed to receive the 
purchase-moneys and to apply the same after payment 
of incumbrances to some one or more of the purposes 
mentioned in section 34 of the Settled Estates Act, 
1877, without any further application to the Court ; and 
it was further thereby ordered that until, such pur- 
chase-moneys could be so applied the trustees should 
invest them in Consols, and apply the dividends upon 
the trusts upon which the rents would have been ap- 

eied. North, J., declined to make the order in cham- 
rs, as it involved an alteration of the previous order. 
Exrhy, for the motion, referred to In re MackenMe 
TrusU, L. R. 23 Chanc. Div. 760 ; and argued that as, j 
under the order of 1878, the Consols were in effect money j 



liable to be laid out in land, the case came within 
sections 21 and 33 of the Settled Land Act, 1882. 

NoBTH, J., was of opinion that the trustees in whose 
names the Consols stood might act as proposed by the 
summons on the grounds stated in In re Mackmm^e 
TrusU. 



} 



Eiire V. DiOKEsov. 



Chancery Dimeion. 
NOBTH, J. 

March 4. 

Beetrietive Covenants — Plaintiff Purchaser of a Particu- 
lar Lot, forming part of a Building Estate — Defen^ 
dants subsequent Purchasers of part of that Lot — Hight 
to Sue, 

The plaintiff in the year 1884 became the purchaser 
of Lot 268 of a building estate at Balham, which be- 
longed to the British Land Company. In the convey- 
ance to the plaintiff, after recitinff that the nremises 
were sold subject to die stipulations specifiea in the 
schedule thereto, ' the vendors (as to so much of the 
land to which the said stipulations relate as remains 
vested in them) for themselves and their assigns and 
the purchaser (as to* the land hereby conveyed) for 
himself, his heirs, and assigns, do hereby respectively 
covenant with each other and as to the purchaser also 
with the owners or owner of any other land to which 
the benefit of the said stipulations is attached, that the 
covenantors respectively and their respective heirs or 
assigns will henceforth observe the saia stipulations so 
far as the same relate either to the rights or to the 
duties of the purchaser, his heirs, or assigns in respect 
of the land hereby conveved.' One of the stipulations 
was that nothing was to be erected within fifteen feet 
of the road except fences, and those not more than six 
feet high. 

In April, 1879, the plaintiff entered into an agree- 
ment to mortgage part of Lot 268 to Messrs. Furber & 
Price. The agreement contained no reference to the 
restrictive covenant. Afterwards Messrs. Furber & 
Price brought a foreclosure action against the plaintift* ; 
in November, 1883, they obtained an order declaring 
them entitled to the mortgaged property, free from the 
equity of redemption ; and in December, 1883, obtained 
an oraer vesting the property in them. 

The defendants were in possession of this part of 
Lot 268 under a building agreement from a Mrs. Ball, 
who had bought it from a purchaser from Messrs. 
Furber & Price. 

It was admitted that the defendants, at the time of 
their taking possession, had notice of the original re- 
strictive covenant. 

The plaintiff now brought this action to restrain the 
defendants from building, on their part of Lot 268, be- 
yond the building line &ed by the original restrictive 
covenant. 

Higgins, Q.C, and Eustace Smith for the plaintiff. 

Cozens-JSardyf Q,C., and Chadvnfck Mealey, for the 
defendants, were not called upon. 

North, J., said that the question was whether the 
purchasers of a part of Lot 268, who were proposing to 
build beyond the building line, could be restramed from 
so doing, not by the owners of the other lots, but by 
the owner of the other part of Lot 268. It was con- 
tended that the mortgage of a part of Lot 268 created a 
new obligation in favour of the owner of the remainder 
of the lot. But, in his lordship's opinion, the mort- 
gagees took the property subject toall then existing 

uigiiizea oy V^JOO^^L^^ 



40 



[VOL. W.] 



THE LAW JOUENAL. 



rMOTV OF OASflB. 
L March9,1889. 



rights ; and the owner of the remainder of the lot, not 
having created any audi new obligation against his 
mortgagees of part of the lot, could not set it up 
a^inst purchasers from them. The action must, 
therefore, be dismissed with costs. 



Chancery Division, 

Eekewich, J. 

Feb. 2S. 



} 



Be Salkov. 

PSIEST V. ApPLBBT. 



Trustee — Investment — Liability — Notice to Trustee 
before Realisation of Security, 

The plaintifT, as assignee of a beneficiary under a will, 
claimed to make the defendant Appleby liable for a loss 
incurred on the realisation of an investment on freehold 
security made by Appleby while sole trustee of the 
will. It was alleged, and assumed for the purposes of 
the judgment, that die investment was improper. It 
appeared that, after the investment was made, Appleby 
retired from the trust, two new trustees being appomted 
by him. They realised the security with the concur- 
rence of the piaintifr, but without notice to Appleby. 

8. HaU, Q.C., and P. 8. 8tokes] Warminaton, Q.C., 
and J. O, Wood; and Neville, Q,C., and Zhcimus 
8turges for the various parties. 

KsKfiwiCH, J., held that Appleby ought to have had 
an opportunity of taking over the security, whereby he 
would have made the realisation unnecessary, and that 
as against the plaintiff he was not liable for the loss. 



Queen^s Bench Division, 

(Magistrates* Case,) 

Feb. 8. 



IRbgiwa 



V, The Trbasubvb 
OF Kent. 



Practice — Police Magistrate — Human Body cast Ashore 
— Interment — Order for Expenses of—Form — Order 
Bad on face of it — Jurisdiction — 4§ Oeo, III, c. 76, 
8, 6—49 Vict, e, 20. 

This was a rule nisi calling on the Treasurer of Kent 
to show cause why a writ of mandamus should not 
issue commanding him to pav the churchwardens and 
overseers of the parish of Woolwich the several sum 
of 1 /. 5«., respectively mentioned in several orders made 
by one of the magistrates of the Metropolitan Police 
Court, being payments in respect of costs and expenses 
incurred by virtue of 48 Geo. III. c. 75, as amenaed by 
49 Vict. c. 20. The magistrates' order was as follows : 
' Having inquired into and ascertained on oath the pay- 
ments, costs, and expenses, amounting to 1/. 5«., in- 
curred by the churchwardens and overseers of the poor 
of the parish of Woolwich .... by reason of a 
dead human body having been found in the river. 
Thames within the aforesaid parish, and where the tide 
ebbs and flows, and brought on to the shore thereof 
within the aforesaid parish, ... (I) do hereby 
order you forthwith, on sight hereof, to pay unto W. W., 
W. F. L., S. C, L. F. W., D. M., and J. C, church- 
wardens and overseers, &c., the said sum of 1/. 5^., ac- 
cording to the Act passed 48 Geo. III., as amended by 
49 Vict. c. 20 ; and the same shall be allowed to you in 
your accounts.' 

MeadoxDs White, Q.C, and Herbert Bussell showed 
cause. 

Channell, Q,C,, and Forman in support of the rule. 

The CouBT (DBmcAN, J., and Hawkiws, J.) held that 
the case must be decided on the preliminarv point 
whether or not the order was bad on the face of it, and 



that it was clearly bad. The latter part amounted to 
nothing, and was clearly insufficient ; nor did the order 
state t£at the payment was to be made for any specific 
act done, nor that the expenses incurred were within 
the meaning of the Acts of Parliament, or weie neces- 
sary and proper charges and expenses. 

Bxde discharged. 



^^'^T ^^*^»'^ 1 Bbowk ato Wifb r. The 
Jan. 20, w. ^ Eastbeit aot MiDLAros 

Court of Appeal. 
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Railway Oompaht. 




Nuisance— Public HighwaySeap of Rubbish by Road- 
side—Horse Shying^-fnfuries Caused— Public Nm- 
soTice — Evidence, 

The plaintiff's horse shied at a heap of road scnmings 
placed Dy the side of a public highway by the defen- 
dants, and personal iniunes were in consequence sus- 
tained by uie plaintiff's wife. Upon the trial of an 
action brought m respect of such injuries, evidence that 
other horses had shied at the same heap on the same 
day was rejected, and judgment of nonsmt entered. 
PhUbrick, Q,C,, and Poyser for the plaintifiis. 
Kemp, Q.C, and O. H, Haigh for the defendants: 
The OouBT (DramAir, J., and Stbphbn, J.) held, 
upon motion for new trial, that such evidoioe was ad- 
missible ; for, if the heap was of such a nature as to be 
likely to cause horses to shy, it was a public nuisance, 
and, accordingly, whatever showed it to be likely to 
cause horses to shy was evidence for the plaintiff. 
The defendant appealed. 

The Court of Appeal on February 13 dismissed the 
appeal. 



Tbbloab v. Leak akd othbbs. 



WiU — Portions Missing — Presumption of Destruction 
^ anima revocandi* — Other Sheets Substituted — Total 
or Partial Revocation. 

Action for probate of will in solemn form. 

The testator in this case died April 19, 1888. After 
his death a paper was found, of which the front sheet 
was the last sheet of a duly executed will dated 
August 21, 1878. The sheet next behind that was the 
last sheet but one of the same will. Then followed 
three sheets in reverse order, all of which were in the 
handwriting of the deceased. The will of August 21, 
1878, was not in testator's handwriting, but was signed 
by him and by the attesting witnesses on each sheet. The 
three substituted sheets were all signed by the deceased 
in the same manner as those they had replaced. There 
had been no re-execution of either of the two sheets re- 
maining from the will of 1878, neither had the three 
fresh sheets been attested. The envelope in which the 
document was found was indorsed in the handwriting 
of the deceased, 'My will. Wm. Treloar, Mardi^ 
1882.' 

C, A, Middleton for the plaintiff. 

Bargrave Deane for the oefendants. 

Butt, J., held that the testator's intention was clearly 
to preserve parts of the will of 1878, with a view to 
maike them parts of another will that was never exe- 
cuted. 

lYobate refuted. 
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HOUSE OF LORDS. 



HouMe of Lords, 
March 14, 18. 



r 



"HuxLEX (Paupkb) v. The West 
London Extension Railway 
Company. 

Practice — CoUs — Trial ivith Jury — ' Good cause^ — jRe- 
fiisal of Judge to make Order as to Costs— Appeal-^ 
Subseqiunt Order by Judge depriving Successful Party 
of Cost*—* Res judicata '—Order LXK, rule 1. 

This was an appeal from a decision of the Court of 
Appeal, affirming an order of Lord Coleridos, C.J., 
by which the appellant was deprived of the costs of an 
action tried with a jury, in which he had recovered 
501. damages against the respondents. The judgment 
of Lord Coleridge is reported 55 Law J. Rep. Q. B. 
606. 

• JF. O. Cfrump, Q.C., and W. Lynden Bell for the 
appellant. 

Murphy^ Q.C., and W, Wightman Wood, for the re- 
spondents, were not called upon. 

Their Lobdships (Lord Halsbttry, L.C., Lord 
WAtsoN, Lord Bbamwbll, Lord Fitzoebald, Lord 
Hebschell, and Lord Maonaohten) dismissed the 
appeal. 

COURT OF APPEAL. 
Court of Appeal^ 



Bolton and Partners (Lm.) v. 
Lambert. 



Cotton, L J. 

LiNDLEY, L. J. 

Lopes, L. J. 
March 15,16,18. 

Contract — Principal and Agent — Contract by Unautho^ 
rised Agent to iSell — Repudiation by Purchaser — Su6^ 
sequent Rat^ication by Principal. 

Where a contract has been entered into by one as 
agent, although without his principal's authority, the 

VOL. XXIY. 



principal may rat if}- and enforce the contract, notwith- 
standing that the other party thereto has iu the mean- 
time repudiated it. 

Seward Brice, Q.(7., and Theodore Ribton for the 
appellant. 

Warmington, Q.C., and Chadwyck Healey for the 
respondents. 

Decision of Kexewicu, J., affirmed. 



Pbiob & Co. V, The "A 1 " Ships' 
Small Damage Insttbanoe Com- 
pany. 



Court of Appeal. ' 
LOBD ESHBB, M.R. 
BOWBN, L. J. 

Fby, L.J. 

Feb. 7. 
March 18. 

Marine Insurance — Average — General Average — ' War^ 
ranted free from average under 3 per cent, unless 
general, or the ship is stranded, sunk, or burnt* 

Appeal by defendants from a judgment of Cate, J.^ 
on further consideration (reported 57 Law J. Rep. Q. B. 
459), holding that under a policy of insurance coverings 
all losses not recoverable under a policy of insurance 
containing the clause 'warranted free from average 
under 3 per cent., unless general, or the ship is strandt^, 
sunk, or burnt,' the insured are entitled to recover 
where the particular average loss is less than 3 ^r cent.^ 
although, if added to the ^neral average loss, it would 
be more than 3 per cent, if the ship m not stranded, 
sunk, or burnt. 

lyeneh, Q,C., and Carver for the defendants. 
GoreU Barnes, Q.C., and Sill for the plaintiffs. 
Their Lobdships dismissed the appeal, being of 
uigi^Vzea oy 'vj v/vz-v i\^ 
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opinion that the general average loss and the particular 
averaffe loss could not be added together to bring the 
loss above the 3 per cent, in the warranty clause. 



Court of Appeal,' 

COTTOK, L.J. 

LiNDiEr, L.J. 

LOFES, L.J. 

March 18. 



>/n re Rat. 



Lunatic — Surplm Income — AlUncances to Collaterals. 

Adjourned certificate. 

H. R. R., a lunatic, was entitled as tenant-for-life to 
<»rtain settled estates of the value of 6,000/. a year and 
to personal property of the value of 1,000/. a year. 
After providing tor the maintenance of the lunatic and 
for certain allowances sanctioned by the Court, there 
remained a surplus income of 4,000/. a year, and the 
accumulations of income in Court amounted to over 
40,000/. While of sound mind the lunatic made allow- 
ances to his brothers Henry and Alfred of 250/. and 
300/. a year respectively, and these allowances had 
been continued since the lunacy by order of the 
Court. 

This was an application by Alfred, who was the com- 
mittee of the lunatic's estate, and the person next en- 
titled to the settled property, that the following 
allowances should be made out of the lunatic's surplus 
income : to himself 300/. per annum in addition to his 
present allowance ; to Henry 150/. per annum in addi- 
tion ; to Gertrude Hunt, sister of the lunatic, 200/. per 
annum ; to Arthur, another brother, 300/. per annum. 
The grounds upon which Alfred based his claim were 
that ne was the person next entitled, and that he had 
recently sofiFered a diminution of income through acci- 
dental circumstances. Henry's claim was not supported 
by any special circumstances, and it appeared that he 
had never made any attempt to earn a livelihood for 
himself. 

Mrs. Hunt stated in an affidavit that the lunatic had 
always been well disposed towards her, and had on one 
occasion presented her with 300/., and that her income 
had been reduced from 900/. to 300/. a year in con- 
sequence of her husband's misconduct. 

Arthur, it appeared from the certificate, had endea- 
voured to earn a living in America by farming, but had 
failed, from no fault of his own, and he was in great 
destitution. 

The lunatic liad other sisters who were well provided 
for. They did not oppose the application. 

Crackanihorpef Q,C,, and Bortkwick for the com- 
mittee. 

Homer, Q.C,f and Levett^ for the other brothers and 
the above-named sister of the lunatic, supported the 
application. 

Cotton, L. J., said that the Court was always unwill- 
ing to grant allowances to collaterals out of the luna- 
ti(?s surplus income. This practice often did more harm 
than good, as it encouraged the lunatic's relations to 
think that they need not do anything for themselves. 
Under the circumstances the proposed allowances ought 
to be sanctioned, except in the case of Henry. As he 
had not made any attempt to earn a livelihood, there 
was no ground for increasing his allowance. 
LiKDLET, L.J., and Lopbs, L. J., concurred. 



HIGH COURT OF JUSTICE. 

Chancery Dividon,'\ 

Eat, J. >Batghslob v. BiaesR. 

Feb. 21, 25. J 
Landlord and Tenant — Amreemenit to Fay Rates, S^c. — 
Ottmer's Proportion of Paving Road— Metropolis Local 
Management Act, 1862 (25 I 26 Vict. c. 102), s. 96. 

Special case. 

In an agreement for a lease by the plaintiff to the 
defendant, the defendant agreed to pay * all sewers rate, 
tithe rent-charge, land-tax (if any), and all existing 
and future taxes, rates, assessments, and outgoings cS* 
every description ^yable by landlord or tenant in 
respect of the premises during the tenancy, except the 
landlord's property-tax.' The term was for three years, 
commencing in June, 1886, at a yearly rent of 75/. ; and 
in April, 1888, a sum of 68/. 16s. 11(^ was apportioned 
in respect of the premises by the local authority under 
the Metropolis Locf^ Management Act, 1862, s. 96, for 
expenses of paving a ^road^ on which the premises 
abut^. ,..!!... 

The question was whether this sum was payable by 
the defendant under the terms of the a|;Teement. 

Swinfen Eady and Eve for the plaintiff. 

Millar, Q.C., and JB. K. Carrie for the defendant. 

Kay, J., held that under the terms of the agreement 
the sum was payable by the defendant, following Crosse 
V. Raw, 43 Law J. Rep. Exch. 144; L. R. 9 Exch. 209, 
and Aldridge v. Feame, 55 Law J. Rep. Q. B. 587; 
L. R. 17 Q. B. Div. 212. 



^^"^"^^^t^'Xlnre Brown. 

Will — Construction — Substitutionary Gift to Issue of 
their Farenfs Share — Death ofFarent before Date if 
WiU— Illegitimacy, 

Hannah Brown, spinster, by her will bequeathed her 
residuary personal estate 'unto and equally between 
all my nephews and nieces living at my death ; pro- 
vided that if any of m^ said nephews and nieces shall 
die in my lifetime leavmg lawful issue such issue shall 
take his or her or their respective parents' sharfe or 
shares equally.' In an earher part of the will the 
testatrix had given a legacy of 50/. ' to my niece 
Hannah Outen.'^ The testatrix left seventeen nephews 
and nieces living at her death. None had been bom or 
had died between the dates of the will and death, 
but at the date of the death there were living five 
children of nephews and nieces who were already dead 
at the date of the will. Hannah Outen was an illegiti- 
mate child of a sister of the testatrix, and this fact was 
known to the testatrix. 

This was an adjourned summons, by which questions 
arising on the will were submitted for the determination 
of the Court. 

Sebastian, for the plaintiff, one of the seventeen 
nephews and nieces, who was appointed to represent 
the class. 

Stallard for one of the children of deceased nephews 
and nieces. 

Normandy for the remainder of such children. 

Cozens-Hardy, Q.C., and Stokes for Mn. Outen. 

Blagg for the trustees. 
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NoBiHy J., held that neither (1) the children of 
nephews and nieces dead at the date of the will, nor 
{2^ Mrs. Outen were entitled to any share in the testa- 
trix's residuary personal estate. 



Ckancery Divitioiu "I 
Ebkewioh, J. sGlasibr v. Rolls. 
March 13. J 

Company — Pnupectug — Promotef — Deceit — VeTidor 
accepting Directorship after Allotment. 

The plaintiff, who had subscribed for shares in Bolls & 
Sons (Lim.) upon the faith of a prospectus issued by 
the company, sought to make the defendant liable for 
alleged misrepresentations in the prospectus respecting 
the position and profits of a manufacturing business 
acj[uired by the company. The defendant had been the 
principal partner in the business, and the prospectus 
stated that he would join the board and take the posi- 
tion of chairman after allotment. He did not see the 
draft of the prospectus in question before its issue, but he 
saw earlier (hraits, and he supplied the information neces- 
sary for framing the prospectus. The sale to the com- 
pany was carried out through the Universal Contract 
Corporation as intermediary, and the defendant took a 
lam share of the purchase-money. 

The case was amied upon the legal question of lia- 
bility before the issues of &ct as to the truth of the 
statements in the prospectus were tried. 

WamUngton, Q*C., and Solomon for the plaintiff. 

Moulton, Q.C., and Muir Mackenzie for the respon- 
dent. 

SlXkbwioh, J., held that the defendant was liable for 
the statements in the prospectus, and, after hearing the 
evidence, that the statements were untrue in fact. 
Judgment was given for the plaintiff for damages to be 
ascertained on an inquiry. 



Queen's Bench Division, 
March 6, 7. 



} 



Fabdbn v. Hichter. 



Practice — Time — Defence Struck Out unless Affidavit 
Filed within Three Days—Service of Order— Order 
LIL, rule 13. 

This was an appeal from an order of the learned 
judge at chambers setting aside a judgment. 

On January 17, 1689, plaintiff served defendant with 
interrogatories for his examination. These the de- 
fendant did not answer, nor did he make any application 
for further time. The plaintiff then issued a summons, 
returnable on February 5, asking that the defence be 
struck out and judgment signed for possession of the 
premises in dispute, for arrears of rent, mesne profits, 
and costs. Upon this summons the master ordered 
that, if the defendant did not within three days file 
an affidavit in answer to the interrogatories, his defence 
should be struck out and judgment signed. No affidavit 
was filed, and no application was vMe for time by the 
defendant, and on February 9 the order was drawn up 
and judgment signed upon the usual official certificate 
that, up to that time, no such affidavit had been filed. 
On the same day a copy of the said order was served on 
the defendant, and on February 12 a writ of possession 
and of fieri facias was lodged with the sheriff, who 
entered and took possession. On February 18 the de- 
fendant issued a summons to set aside the judgment on 



the ground that he had complied with the order of 
February 6. His affidavit in support, however, did not 
state any merits nor show that he had a meritorious de- 
fence, but that the order of the 6th was not served till 
February 9, and that his affidavit in answer to the 
interrogatories had been filed on Februa^ 11. On 
February 22 the master held that the three days' time 
for filing the affidavit ran from February 9, when the 
order to sign judgment was drawn up and served, and 
not from February 5, when it was made, and set aside 
the judgment as irregular ; and on the following day 
this order was confirmed by the learned judge in 
chambers. 

Crump, Q.C., and Aahton Cross for the plaintiff (the 
appellant). 

Crisps for the defendant (the respondent). 

Mose-Innes for the sheriff. 

The CouBT (HuDDLBSTOir, R, and Majtistt, J.) held 
that the app^ must be allowed and jud^nnent re- 
stored. It was not necessary for the plamtiff to serve 
the order of February 6 before signing judgment 
{Hopton V. Bobertson, Bittleston's ' Oham^r Reports,' 
203). 

Appeal aUotoed, 



} 



COHEir V, XlTTELL. 



Queen's Bench Division, 
March 8, 9, 11. 

Oamdng and Wagering— Tvrf Ccmmiesiofn Agent — Con- 
tract with Customer to make Bets with Third Parties 
Void—Qamxng Act (8^9 Vict, c. 109), s. 18. 

This was an appeal from the Mayor's Court, and the 
question was whether a turf commission agent was 
legally bound to make the bets his customer had in- 
structed him to make; and whether, if he failed to 
make such bets, he was liable in damages. It appeared 
that the defendant had not executed a number of orders 
sent by telegram. The plaintiff sued (1) for money 
had and received to his use, and (2) alternatively, as 
and by way of damages, for breach of duty and con- 
tract in not making the bets, whereby he had been de- 
prived of moneys which would have l>ecome due to him 
m respect of winnings. At the trial in the Mayor's 
Court the first count was abandoned, as the bets had 
not been made; and the assistant-judge, reserving the 
point as to whether or not the action upon the second 
count could be maintained, left tlie case to the jury, 
who returned a verdict for the plaintiff for 27/. ISs, 6a., 
the full amount claimed, less defendant's commission. 
Leave to appeal was granted on the grounds (1) that the 
action was not maintainable, being founded on the 
breach of an alleged contract with the defendant to 
make bets with other persons, which would be void ; 
(2) that in no event could damages other than nominal 
damages be recovered. 

Candy, Q. C, and Herbert Peed for the appellant (the 
defendant). 

Wildey Wright and M*Cullagh for the respondent 
(the plaintiff). 

The CouBT (HuDDLBSTON, B., and Makistt, J.) held 
the defendant was entitled to jud^ent. If the de- 
fendant had won the bets and received the money he 
would have been liable (Beeston v. Beetton, 46 Law J* 
Rep. Ezch. 230; L. R. 1 Exch. Div. 18; Bridget v. 
Savage, 64 Law J. Rep. Q. B. 464; L. R. 16 Q. B. Div. 
863). Again, if the defendant had lost the beta and 

paid them, he would have been entitled to recover the 
uigiiizea oy "s^jv^y^^iy^ 
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money so paid from the plaintiff {Head v. Anderson, 
58 Law J. Rep. Q. B. 632 ; L. R. 13 Q. B. Div. 779). 
But if the defendant had made and won the bets, and 
had not been paid, he could not have recovered them, 
either for himself or for the plaintiff, from the person 
with whom thej were made, because of section 18 of 
the Qaming Act (8 & 9 Vict. c. 109). The contract in 
the present case was to make bets, or contracts which 
would be Toid, and no action could be maintained upon 
it. Accordingly, the action not being maintainable, 
the appeal must be allowed. 

Judgment for defendant. 



Probate, Divorce, and ^ j 
Admiralty Division, > 
Feb. 26. J 



QooiM OF Oarouks 
Shephxbb. 



AdmimetratUm to Creditor — Intettacy — IVobate Rulee, 
rule 10— Advertisement, 

By rule 70 of the Rules of the Ptobate Registry for 
non-contentious business 'citations and other instru- 
ments which cannot be personally served are to be 
served by the insertion ot the same, or of an abstract 
thereof, settled and signed by one of the registrars,' as 
an advertisement in such papers as he may direct. 
m^Garoline Shepherd died intestate, a widow, without 
any known next-of-kin. 

On December 12, 1888, Gask & Co., of 122 Oxford 
Street, as creditors of the deceased, extracted a citation 
from the principal registry against all persons having, 



or pretending to have, any interest in the estate of the 
said deceased, calling[ upon them to accept or refiise 
letters of administration. 

In accordance with rule 70, an abstract of this cita- 
tion was duly signed hj the registrar. When adver- 
tised, however, in the newspaper, the registrar's 
signature was omitted and that of the applicant's 
solicitor substituted for it. 

Newson now moved for a grant of administration to 
Gask & Co., no one having appeared in answer to the 
advertisement. 

Binr, J., granted the application, although the cita^ 
tion had not been properly advertised as directed by 
the rule. 

Administration ffrawted» 



Probate, Divorce, and'^ 

Admirtdiy Division, >Chabtbb v, Chabter. 
Feb. 28. J 

Wif^s Petition — Date of Charge of Adultery wrongly 
stated in Petition^ Leave to Amend — He-service. 

In an undefended case the adultery chaived in the 
petition was alleged to have taken place on November 
17, 1888, whereas the evidence proposed to be given 
related to an act of adultery allied to have been com- 
mitted on September 17, 188& 

SydenMtKm Jones, for the petitioner, applied for leave 
to amend. 

Burr, J., granted the application, but ordered the 
petition to be re-served. 
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Detas v. Eabt a^d Wbst India Dock Company 
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COURT OF APPEAL. 
Court of AppeaL" 
Cotton, Li.J. 
LiKDLEY, L.J. >7n re Black. 

£0WEN, L. J. 

March 26. 

Ijunatic — Pagt Maintenance — Lunacy Begidation 
Act, 1862. 

S. B., a lunatic, was, at the date of these proceedinp^g, 
and had been since April, 1880, maintained in the Joint 
Connties Asylum, at Abergavenny, at the expense of 
the petitioners, the guardians of the Pontypool Union. 

In 1884 the lunatic became entitled to a legacy of 
600/. 

By an order of March 2, 1887, made in the lunacy, 
it was ordered that Mrs. Wadding^on, in whose hands 
the legacy was, should be at liberty to pay the balance 
of the legacy into Court after deducting a sum for costs, 
and should be at liberty, out of the dividends then 
accrued, to pay the guardians of the Pontypool Union 
a sum of 36/. for the past maintenance of tne lunatic, 
and that the future dividends should be paid to Mrs. 
Waddington and H. S. Oustard for the maintenance of 
the lunatic. 

The sum of 86/. represented the cost of the main- 
tenance of the lunatic from April, 1880, to November, 
1886, after deducting a sum of 69/., which was returned 
to the guardians b^ the Local Government Board out 
of the grant in aid of pauper lunatics, and after de- 
ducting a further sum paid on behalf of the lunatic on 
her entrance into the asylum. 

This was a petition of the guardians praying that a 
sum of 1107. might be paid out of the money in Court 

VOL. XXEV. 



for the maintenance of the lunatic and for legal ex- 
penses. This sum included the sum of 69/. paid by the 
Local Government Board to the guardians. 

Byland, for the petition, relied upon In re Oibson, 
L. R. 7 Chanc. 62. 

MaidUm, for Mrs. Waddington and H. S. Gustard, 
contended that the petitioners were precluded by the 
order of March 2, 1887, from claiming the 69/. 

Their Lobdships refused to order the pajnnent of the 
69/. on the ground that there was no implied contract 
that the sum paid by the Local Government Board 
should be refunded. 

Solicitors : Le Brasseur & Oakley (agents for Edwards U 
Le Brasseur, Pontypool), for petitioners ; Tatham, Oblein 
& Nash (agents for H. S. Gustard, U8k),for respondents. 



HIGH COURT OF JUSTICE. 



} 



In re Willbtt & Absenh. 



Chancery Diinsion. 

Kay, J. 

March 21. 

Vendor and Purchaser — Expenses of Production of Deeds 
in Possession of Vendor^s Mortgagees — Contrary In- 
tention — Conveyancing and Law of Property Act, 
1881 (44 ^ 46 Vict, c. 41), s. 3, subs, 6, 9. 

The expenses of the production and inspection of 
abstractea deeds and documents in the possession of 
the vendor's mortgagees for the verification of the ab- 
stract, must be borne by the purchaser under the Con- 
veyancing Act, 1881, s. 3, subs, 6 ; and the fact that by 
the contract of sale the vendor has contracted to sell 
^ the fee-simple in possession free from incumbrances,' 
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does not imply a contrary intention within subsection 9, 
so as to throw such expenses on the vendor. 

Cyprian WUUama and Frederic Thompson for the 
parties. 

Solicitors : Bobson k Seatle, for the vendor ; Janson, Cobb, 
Pearson & Co., for the purchaser. 



Chan^JHtMUm^Yj^ re The United Clttb and 
AAY, J. > HftTBT. CoirPAirr. 



March 23. 






Apportionment Act, 1870 (33 (J- 34 Vtct c. 8^m. 2, 3 
—Landlord and Tenant— Bent— Company— Winding^ 
up Petition— Companies Act, 1862, s. 82. 

Petition. 

A petition was presented for the winding up of the 
company by the landlord in respect of the rent of the 
premises accrued since Christmas, 1888. 

Ince, Q.C., and Alexander Youny, for the petition: 
By virtue of the Apportionment Act, ss. 2, 3, the rent 
becomes due de die tn diem, and the petitioner is entitled 
to ask for a winding-up order in respect of rent for the 
unexpired portion of the quarter. There is a debt now 
due to the petitioner, though it is only payable in 
futuro. 

Marten, Q,C, Haldane, and Theobald, for parties 
opposing, were not called on. 

Kay, J., dismissed the petition, with costs. The 
Apportionment Act did not alter the date at which rent 
was due, but was passed for the purpose of equitably 
distributing accruing rent or interest between different 
parties entitled in consequence of death, assignment, or 
other devolution of interest. 

Solicitors: Last ft Sons; C. ft S. Harrison ft Co. ; Frere, 
Foster ft Co. 



March 21.' J Moekell t;. Gissino. 
Will — Construction — ' StervivorJ 

A testator, who died in 1840, directed his personal 
estate to be converted, and invested in Consols, suffi- 
cient to provide life annuities to a specified amount for 
his wife and his four children, George, Jane, William, 
and Robert. Upon the death of his wife her annuity 
was to be distributed among his said four children for 
their lives, and * upon the decease of either of his said 
children' the testator bequeathed one-fourth part of the 
said fund of Consols to the children or chud of such 
deceased child absolutely, and continued : ' And in the 
event of either of my said children dying without issue 
I give and bequeath the fourth part or share to which 
the children of such dying would have been entitled 
unto the survivors of my said children in equal shares.' 

The will contained a residuary gift. 

George^ the last survivor of the testa tor^s four chil- 
dren, havmg died without issue, the question now raised 
was whether the corpus of his one-fourth belonged to 
his representatives or passed under the residuary gift. 

Maclean, Q.C, and P. B. Abraham for the plaintiffs, 
the executors of George. 

Whitehome, Q.C, and Simmonds for defendants who 
represented residuary legatees. 



Bomer, Q.C., and J. H, Bedman for other defendants. 

Methdd for the trustees. 

Chittt, J., held, following Maden v. Tm/lor^ 46 Law 
J. Eep. Chanc. 609, and Davidson y. Kimpton, L. R. 
18 Chanc. Div. 213, in preference to Be Mortimer: 
Qriffiths V. Mortimer, 64 Law J. Rep. Chanc. 414, and 
Askew V. Askew, 67 Law J. Rep. Chanc. 629, that 
George, as the longest liver, became absolutelv entitled 
on his death without issue to the corpus oi his one- 
fourth share of Consols, and consequently that it now 
belonged to his representatives. 

Solicitors : Dubois, Beid, ft Williams ; Child ft Norton. 



Chancery mmeion^Y^^^ ^ rj^ ^^^ ^^ y^^^ 

MaSrT2i: J ^^ ^^ ^^"^- 

BaUway Companies Act, 1867, ss. 7, 9, lb— Scheme of 
Arrangement — Stay of Proceedings. 

This was a motion by the defendant company, under 
section 9 of the Railway Companies Act, 1867, to stay 
proceedings in the above action, a scheme of arrange- 
ment under the Act having been filed and duly adver- 
tised. The plaintiff, who had obtained j udgment for a 
debt against the company in the Queen's Bench Division, 
had, prior to the filing of the scheme, served notice of 
motion for leave to issue equitable execution. 

Motions were also made by the defendant company 
to restrain proceeding in other actions by judgment 
creditoi^. The plaintiff submitted that, as his motion 
was pending before the scheme was filed, his position 
was different from that occupied by the otner re- 
spondents. 

Latham, Q.C., and Howard Wright; Bomer, Q.C., 
Finlay, Q. C, Kenyon Parker, Kirby, and Arbutknot for 
the parties. 

Chittt, J., said that, as at the date of filing the 
scheme the plaintiff had neither issued execution nor 
obtained leave to execute it, he was in no better posi- 
tion than the other creditors, whose actions the com- 
pany sought to stay. He should therefore make the 
same order as was made in In re The Devon and Somerset 
BaUway Company, 37 Law J. Rep. Chanc. 914 ; L. R. 6 
Eq. 610. The costs of the various respondents would 
be added to their debts. 

Solicitors: Freshfields ft Williams; Woodhouse, Trower, 
Freeling ft Parkin ; Iivine ft Hodges. 



Chancery Division, 
Chittt, J. 
March 27. 



} 



Be Cawlbt & Co. (Lim.). 



Company — Begistration of Transfer— Board Meeting — 
Order <^ Business, 

In this case a motion was made by a shareholder, 
who had executed a transfer of his shares, for a declar- 
ation that the transfer should have been registered 
before the making of a call and for rectification of the 
register accordingly. It appeared that the transfer was 
executed on December 16, and was lodged at the com- 
pany's offices for registration on the morning of Decem- 
ber 18. On the afternoon of the same day a directors' 
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meeting was held, and, after a resolution was passed 
calling up the unpaid capital of the company, the 
directors proceeded to take the business of registering 
divers transfers that had been presented, including that 
bj the applicant. 

Bamer^ Q.C, and Maidlow for the applicant. 

Maclean, Q.C, and C. B. McLaren for the company. 

Ckittt, J., said that the directors were entitled to 
transact the business of the meeting in the order they 
thouffht fit. The registration a£ a transfer was not a 
merely ministerial act on the part of the company's officers, 
but was a fiduciary power exercisable by its directors 
in the general interest of the company. Li the absence 
of maiajides, the Court had no right to interfere. The 
motion was dismissed, with costs. 

Solicitors : Liokorish k, Bellord ; Blewitt & Tyler. 



Chancery Diviaum,'^ -o ■d«.«,^„ 
North J I iZfi Bbaoicew. 

Maich 19! J I>0TreHTT v. Townson. 

lAoidUty of Executors — Distribution of Assets under 
Lord St. Leonards' Act (22 ^ 28 Vict. c. 36), s. 29— 
Advertisements for Creditors and Claimants, 

Action. 

John Bracken, who died in the year 1826, by his will 
devised one-fourth part or share of an estate at M. in York- 
shire, to which he was entitled, to trustees, upon trust after 
the death of his wife to sell and to divide the proceeds 
between his two daughters ; but in case either of them 
should die before the fund was distributable, he willed 
that their issue should take their parents' share. In 
1848 John Chapman (who was the surviving executor 
and trustee of John Bracken's will) joined with the 
owners of the remaining three-fourths in selling the 
estate, and received the purchase-monev in respect of 
John Bracken's one-fourth share, which he handed over 
to a solicitor to be distributed among the parties in- 
terested under the will. 

The plaintiff in the present action (who was a gfreat- 
granddaughter of John Bracken) claimed to be inte- 
rested in the proceeds of sale, but no part thereof had 
ever been paid to her. She, therefore, brought this 
action against the surviving executor of John Chapman 
(who died in 1876, and whose estate had long since been 
distributed) to enforce her claim. The defendant, in 
his defence, pleaded that he and his co-executors had, 
before distributing John Chapman's estate, issued proper 
advertisements for creditors under Lord St. Leonards' 
Act and the judffe in chambers ordered the question of 
the sufficiency of the advertisements to be set down for 
trial as a preliminary point of law. It appeared that 
advertisements had oeen issued in the Lancashire local 
papers circulating in the district where John Chapman 
nad lived for many years prior to his death, and also in 
the London Oasette. But no advertisements had ever 
been issued in a London daily paper. 

The plaintiff had, since 1848, until a short time before 
the commencement of the present action, resided in New 
York. 

F, Hoare Colt for the plaintiff. 

Joseph Oatey for the defendant. 

North J., said that the advertisements in the present 
case were in accordance with the practice of the Court 



under similar circumstances, and they were, in his 
opinion, sufficient to exonerate the executors. The ob- 
jection was founded on a technical rule, and there was 
no general rule that in all cases advertisements must be 
issued in a London dailv paper ; whether that ou^ht to 
be done or not depended on the facts of each particular 
case. 

Solicitors : Warriner & Kinch (agents for Mole & Stone, 
Derby) for the plaintiff; TaSiourdins & Hargreaves 
(agents for Johnson & Tilley, Lancaster) for the de- 
fendant. 



Chancery Division. ] Marsha.ll v. The Scarborovoh 
North, J. > axd Whitby Railway Com- 
March 26. J paitt. 

Railway Company — Unpaid Vendor — Action to Enforce 
Lien — Form of Order. 

Action. 

This was an action by an unpaid vendor of land 
taken by a railway company to enforce his lien. The 
amount of the purchase-money had been fixed by arbi- 
tration at 866/. bs. The company had accepted the 
vendor's title and had entered into possession of the 
land. They had also paid to the vendor the sum of 
600/. on account of the purchase-money. The vendor, 
beinff unable to obtain payment of the balance of the 
purchase-money, brought this action, in which he asked 
for a declaration establishing his lien for the unpaid 
purchase-money, and, in default of payment, possession 
of the land and an injunction restraining the company 
from running trains over the railway. The principal 
question discussed was as to the form of order. 

Cozens-Jffardy, Q. C, and Oswald for the plaintiff. 

Napier Higgins, Q.C'., and Easttcick for the defen- 
dants. 

Hamlyn for another party. 

North, J., declined at the present stage either to 
direct a sale or to grant an injunction. His lordship 
made a declaration that the vendor was entitled to a 
lien for his unpaid purchase-money with interest thereon 
at 4 per cent, per annum from the time when the com- 
pany took possession, with liberty to apply in chambers 
to enforce such lien, in default of payment within a 
month. 

Solicitors : John Hill for the plaintiff ; Deacon, Gibson k. 
Medcalf (agents for TarnbuU, Graham & Moody, Scar- 
borough) for the defendants. 



Chancery Division.'^ 

Stirliko, J. >In re Kbitoaway. 
March 26. J 
Practice — Trustees — Appointment by Court for purposes 

of Settled Land AcU— Stamp Act, l870^Adjudica' 

iion by Commissioners, 

By an order dated March 6, 1889, upon the applica- 
tion of the tenant-for-life under a settlement, trustees 
were appointed for the purposes of the Settled Land 
Acts. There had not previously been any trustees of 
the settlement for the purposes of the Acts. The 
registrar refused to pass and enter the order unless it 



uigitized by 



Google 



48 



[VOL. 24.] 



THE LAW JOUENAL. 



rNOTBB OF OAsn. 
L April 6, 1889. 



was Stamped with a 10s. stamp iinder the Stamp Act, 
1870. This was an ex parte application by the tenant- 
foi^life for a direction to the registrar to pass and enter 
the order. 

Oeare, for the applicant , submitted that the 10^. 
stamp was only payable on the appointment of new 
trustees, and not on an appointment of trustees for the 
purposes of the Settled Land Acts, where there have 
not previously been any trustees for the purposes of 
those Acts. He referred to In re Pottery a similar case 
before North, J., in which the order had been taken to 
Somerset House, and the commissioners had adjudicated 
that no stamp duty was required, and stamped the order 
to that effect. In that case the learned judge had held 
that the order must be passed. 

Stirling, J., however, declined to give any direction 
to the registrar, and suggested that the oraer in the 
present case should be adjudicated upon. 

Solicitors : Geare, Son k Pease (agents for Buckingham 
k Son), Exeter. 
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Ae BxKNisoN. Cutler v. Botd. 



Chancery Dtuision. 

Kekewioh, J 

March 29. 

Executor — Liability for Fraud of Co-Executor — Legacy 
of Stock — Payment by Cheque — Forgery, 

A testatrix bequeathed to the plaintiff a legacy of 
600/. Consols. At the time of her death she had a 
general power of appointment over one sum of Consols, 
and a smaller sum of like stock was standing in her 
own name. The larger sum was converted by the 
trubtees of a settlement, in whose name it was standing, 
and the proceeds were paid to the executors of the testa- 
trix. Tne defendant, who was one of the executors, 
subsequently signed an authority for the sale of the 
other sum of stock on the representation of his co- 
executor, who acted as solicitor in the administration, 
that it was required for payment of legacies. The de- 
fendant then joined his co-executor in signing a cheque 
for the nominal amount of the plaintiff's legacy, and 
crossed to his order. The co-executor undertook to 
forward the cheque to the plaintiff, but, in fact, forged 
an indorsement of his name and obtained payment of 
the proceeds. The plaintiff was never asked whether 
he would take his legacy in cash, and on his pressing 
for payment it was found that the co-executor had em- 
bezzled the whole remaining estate and had absconded. 

Warmington, Q.C., and iVaggett for the plaintiff. 

Neville, Q.C., and Vernon Smith for the defendant. 

Keebwich, J., held that the defendant was liable to 
pay the plaintiff's legacy. 

Solicitors : Van Sandau k Co. ; Gowlard k Cbowne. 



Queen^s Bench Division. \ J 
April 8. / 

Solicitor — OoodwUl, Sale of— Deeds belonging to Client 
— Arbitration — Mistake of Arbitrettor — Revocation of 
Submission — Discretion of Court. 

Rule nisi to revoke a submission to arbitration. 

The plaintiff, as the executrix of a defeased solicitor, 
agreed to assign his business to the defendants upon the 
terms that they, as partners, were to take over the 
business premises and, at the expiration of the first year, 
the office furniture and books~-as to the latter, at a 
valuation. It was further agreed that no charge was to 
be made by the executrix for the goodwill of the busi- 
ness. Under thi^ agreement the defendants entered 
upon the business premises where certain deeds and 
papers, the property of clients of the deceased solicitor, 
were stored. The plaintiff' brought an action of detinue 
to recover these documents, and the action was referred 
to arbitration by a master, power being reserved to the 
arbitrator to deal with the question of liability before 
considering the question of damages ; the arbitrator in- 
timating an opinion that the right to the custody of 
the clients' documents did not pass with the goodwill 
of the business to the defendants, they obtained a rule 
nisi to revoke their submission to arbitration. 

Gore and Davies showed cause. 

A. T. Lawrance and T, Terrell in support of the 
rule. 

The Court (Destmait, J., and Stbphbit, J.) held that 
the right to the custody of the clients' deeds and papers 
did not pass to the defendants under the agreement, and 
that the Court will not, except under very exceptional 
circumstances, revoke a submission to arbitration. 



Probate, Divorce, and ) 
Admiralty Division. \ B. v. B. 
April 2. J 

Practice— Summ^ms to Dismiss Petition—No Ground 
for Dissolution of Marriage Disclosed. 
Demurrer. 

This was a summons to dismiss a petition for dissolu- 
tion of marriage (or judicial separation in the alteni!i- 
tive) by reason that it disclosed no gfround for eiiher 
form of relief. 

Indertpick, Q.C., for the petitioner. 
Se{irle for the respondent. 

Butt, J., held that this, being an objection in the 
nature of a demurrer, could not 1^ decided on summons 
in chambers, but must be brought before the Court on 
. motion. 
! Summons dismissed aeeordingly. 
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Cowpbr-Ebsbx V, Thb Looal Boabd | 

POR THE DiSTBICT OP ACTON. 



House of Lords, 

Feb. 26, 26, 28. 

Aprils. 

Compensation — Compulsory Taking of Land-^ Sewage 
Works — ^Injuriously affecting^ other Lands not 

. Contiguous to Land Taken — Lands Clauses Consoli^ 
datum Act, 1846 (8 ^- Vict, c, 18), m. 40, 63. 

Thifl was an appeal from a decision of the Court of 
Appeal (reported 65 Law J. Rep. Q. B. 313), which 
reversed a decision of the Queen's Bench Division. 

Sir H. Davey, Q.C, and C. H, Anderson, Q,C., for 
the appellant. 

Sir R, E. Webster, Q,C. {AUorney - General) and 
Pollard for the respondents. 



Cur, adv. vuU. 
Halsbvby, L.C, Lobb 
Lord Fitzgebald, and 



Their Lobdshtps (Lobd 
AVatson, Lobd Bbamwbll, 

Lord Magna ghten) reversed the decision of the Court 
of Appeal. 

Appeal allowed, 

Solioltors : Hedges and Brandrcth ; A. Helmsley. 



House of Lords. '\ 

March 4, 6, 7. l-MACDorQALL v, T. & H. Knight. 
April 8. J 

Libel — Privilege— Judgment, Verbatim Report of. 

This was an appeal from a decision of the Court of 
App^l (reported 66 Law J. Rep. Q. B. 464), aflinning 
a decision of the Queen's Bench Division. 
The appellant in person. 

Sir JS. Clarke, Q.C. {Solidtor-Oeneral) and Blake 
Odgers, for the respondents, were not called upon. 

Cur, adv. vult, 
yoL, XXIT. 



Their Lobdships (Lord Halsbubt, L.C., Lobd 
Watson, Lord Bbahwell, Lobd Fitzgbrald, and 
Lobd Maonaghten), without deciding that the publica- 
tion of an accurate report of a judgment is necessarily 
privileged, held that it was too late for the appellant to 
dispute that the judgment published by the respondents 
fairly stated the eilect of the evidence, and on that 
ground dismissed the appeal. 

Appeal dismissed. 

Solicitors : H. H. Myer ; Torr, Janeways, Grlbble, and 
Oddie. 



COURT OF APPEAL. 

Court of Appeal.^ 
Cotton, L. J. 

LiNDLBT, L.J. >In re Pabk. Colb v. Park. 
Fbt, L. J. 

April 6. J 

Solicitor and Client-'Ta.vatioiii— Costs—Delivery of 
Bills more than a Year before Death of Client — Claim 
of Solicitor in Administration of Client's Estate- 
Solicitors Act (6 «J- 7 Vict, c, 73), s, 87. 

Appeal by solicitors from an order of Stibling, J. 
The case is noted ante, p. 6, and reported at length 
r>8 Law J. Rep. Chanc. 128. 

Grosvenor Woods for the appellants. 

Graham Hastings, Q. C, and Bardswell, for the re« 
spondent, were not called on. 

Their Lobdships dismissed the appeal, with costs. 

Solicitors: Powell k Rogers (agents for Longcroft k 
Green, Havant) for the appellant; C. C. Sherrard 
(agent for New k Co., Evesham) for the respondent^ 
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Court of Appeal, 

April 8. 

Practice — Patent — Application for Inspection of Models 
not vt Defendant*^ Possession — Patents, ^., Act, 1883 
(46 * 47 Vict. c. 67), s. 30. 

This was an action for an infringement of a patent 
for improvements in presses for forming tiles. 

The defendants, by their particulars of objections 
(particular 4^, alleged that the invention was published 
within the realm prior to the date of the plaintiff's 
letters patent, bj the manufacture and use and sale of 
dies made according to the alleged invention by the 
several persons in the particular named at the times 
and placed therein mentioned. 

The plaintiff took out a summons that the defen- 
dants might be ordered to produce and show to the 
plaintiff, his attorney, agents, or witnesses (at all con- 
venient times, and upon receipt of a twenty-four hours' 
notice, at. the Qffice.of the detendants' attorney, Messrs. 
Robinson, Preston ^ Stow, or at some convenient place 
to be named by him), for their examination and in- 
spection, all dies and parts of dies, and models and 
drawings of dies intended to be produced by the de- 
fendants at the hearing of the action, as being or re- 
presenting dies used prior to the date of the plaintiff's 
patent by the persons named in particular 4 of the de- 
fendants' particulars of objections. 

The dies and models sought to be inspected were not 
in the possession of the de^ndants. 

Kay, J., dismissed the summons on the ground that 
he had not jurisdiction to make the order asked. 

The plaintiff appealed. 

Carpmad (MmUon, Q, C, with him), for the appel- 
lant. 

AjsUm, Q.C., and Chadwjfck Healey for the respon- 
dents, were not called udod. 

Their Lobdships held that there was no authority 
for ordering defendants to produce dies which they had 
not in their possession, and dismissed the appeal. 

Appeal dismissed, 
Bolicitors: FranciB & Johnsons, for appellant ; Robinson, 
Preston k Stow, for respondents. 



In re The Railway Time-Tables 

PUBLISHIira COMPAXY (LiM.). 



Court of Appeal. 
Cotton, L.J. 

LlKDUBY, L.J. 

BowBX , L. J. 

April 8. 

Company — Shares — Issue at Discount — Invalidity of 
Contract — Repudiation — Hectification of Register^ 
Ignorance afiaw — Companies Act, 186t, s, 25. 

Appeal from a decision of Stibung, J., noted Decem- 
ber 16, 1888. 

In November, 1886, the company resolved to issue 
6,000 6/. shares at lOf. per share, or, in other words, at a 
discount of 4/. \Qs. a share. 

On Januanr 14. 1887, 673 shares of the above issue 
were allotted to Mrs. Sandys, and bs. per share was paid 
by her upon allotment. 

On March 26, 1887, Mrs. Sandys received the certifi- 
cate of the shares on payment of the balance of the IOj*. 
per share. 

On March 30, 1887, Mrs. Sandys sold 160 of the 
ahaxes to a purchaser for value, and she obtained a new 



certificate for the 623 shares remaining unsold. The 
160 shares were subsequently repurchased by Mrs. 
Sandys. 

In April and August, 1887, she executed transfers of 
some of the remaining shares, but such transfers were 
not registered. 

In January, 1888, she sent in proxies for votes to be 
used at a meeting of the company. 

On February 2, 1888, she wrote to the company, 
stating that she was advised that the issue of shares at 
a discount was illegal, and objecting to a proposed new 
issue of shares at a discount. 

In two cases. In re The AddiesUme Linoleum Com* 
pany, 67 Law J. Rep. Chanc. 249, and In re The 
Almada and Tirito Company, 67 Law J. Rep. Chanc. 
706, which were decided respectively on December 7, 
1887, and 'May' 10, 1888, it was held that the issue of 
shares at a discount was ultrd vires. 

On June 3, 1888, Mrs. Sandys wrote referring to the 
case of In re The Almada ana Tirito Company, and re- 
quiring the company to remove her name from the re- 
gister. 

On November 16,* 1888, she served notice of motion 
upon the company for rectification of the register by re- 
moval of her name in respect of the 073 shares and 
for repayment of the sum paid by her for the shares. 

Stibling. J., held, as to the 160 shares which had 
been repurcnased by Mrs. Sandys, that she was entitled 
to hold them as fully paid up ; and as to the remaining 
623 shares, that she was entitled to have her name re- 
moved and the money repaid. 

The company appealed from this decision so far as it 
related to the 623 shares. 

Beale, Q.C, and Carson for the appellants. 

Buckley, Q,C., and J. Chester for tne respondent. 

Their Lobdbhips in allowing the appeal held that 
although the original contract to take shares could not 
have been enforced while it was still in fieri, yet the 
applicant, having adopted the contract by treating her- 
self as the owner of the shares, was not entitled to i«lief 
by reason of her ignorance of the legal effect of the 
contract. Having assented to keep the shares, her 
assent to pay the full amount thereon was not neces- 
saiy. That was a statutory obligation imposed upon 
her by section 26 of the Companies Act, 1867. 

Solicitors : Paine, Son tc Pollock for the appellants ; James 
Neal for the respondent. 



HIGH COURT OF JUSTICE. 

Chancery Division, ^ 

M^hS). ^D^NCAN t'. Li^sox. 

April 0. J 

Mortmain — Will of Domiciled Scotchman— Leaseholds 
in England — Invalid Btqueet by * Le^v loci rei sita * — • 
Persons entitled— Next-of-kin according to Scotch or 
English Late, 

The testator^ a domiciled Scotchman, bv his testa- 
mentarv disposition gave his property, whicn comprised 
leaseholds situate in England, to trustees, with power 
to convert upon trust in the events which happened 
for certain charities. 

Thi8 was a petition under 22 & 23 Vict. c. 63 for the 
opinion of the High Court on a case stated by the 
Scotch Court of Session, noising the question as to t))e 
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validity of the dispoaition of the English leaseholds; 
and, if the disposition was invalid, then as to who were 
the persons entitled to the leaseholds or the proceeds 
of sale thereof. 

It was admitted that the disposition of the English 
leaseholds was void under the Statute of Mortmain. 
The question aigued was whether the leaseholds or 
the proceeds of Fale thereof belonged to the testator's 
next-of-kin according to Scotch law, or to the testator's 
next-of-kin according to English law. 

Eiffby^ Q,C, {Brodie Innes with him), argued the 
case for the next-of-kin according to English Uw. 

8ir K, Dacey, Q,C. (Rmshaw^ Q,C., and S. Younger 
with him), argued the case for the next-of-kin accord* 
ing to Scotch law. 

Kat, J., held that the persons entitled to the testa- 
tor's personal estate as next-of-kin according to the 
English Statute of Distributions were entitled to the 
leaseholds or the proceeds of sale thereof; and an- 
swered the question aceordingly. 

Solicitors : Kaithfall k Owen ; Noish k Howell. 
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Chancery Division, 
Ceittt, J. 
March 20. 

l^acUee — Mortgage — Mines — Receiver and Manager. 

The Court has jurisdiction at the instance of mort- 
gagees of collieries held under leases containing work- 
ing covenants to appoint a manager of the property and 
business, notwithstanding that the latter is not speci- 
fically comprised in the security. 

Latham, Q,C,, Raiclinson, and Fancell for the parties. 

Sdieitors : Walters, Deverell k Co. ; Davidson k Morris. 



■}' 



Chancery Division, 

Chitit, J. ^Re Dawson. Johnston v. Hill. 
April 6. 

Praetiee — Service— Lunatic not so found— Ouardian 'ad 
liiem'-^Rules of Supreme Court, 1883, Order XII L, 
nde 1. 

This was an action in which judgment had been given 
against the defendants, Major Dawson Ilill, M. Crust, 
and another, as trustees of a will to pay a sum of 3,050/. 
which had by mistake of law been paid to Major Dawson 
Hill out of the trust funds. 

Since the date of the jud^ent Major Dawson Hill 
had become of unsound mind, but had not been so 
found. 

M. Crust having paid the whole 3,050/., took out a 
summons claiming indemnity from Major Dawson Hill. 
The summons was served on him in the same way as 
Order XI 1 1., rule 1 , directs a writ of summons to be served 
on a person of unsound mind. The plaintiff, who was 
the mother of Major Dawson Hill, refused to have a 
guardian ad litetn assigned to him. 

G, Henderson applim ex parte, on behalf of the defen- 
dant M. Crust, for the appointment of the official soli- 
citor as guardian ad litem to Major Dawson Hill, and 
referred to In re Pepper, 53 Law J. Rep. Chanc. 1,064. 

CHirrr, J., thought that although Order XIII., rule 1, 
applied only to write of summons, he could act by 
analoffy to the rule. If he could not, the applicant 
would have to commence a fresh action. He accord- 
ingly appointed the official solicitor guardian ad litem. 

Solicitors: Long and Gardiner. 



Chancery Dioisum,^ Re Bfblakds' Trade-mark. Bur- 

ChITTT, J. > LANDS V. THB RoXBURflH OiL 

April 0. j CoMPAirr. 

Practice — Service out of the Jurisdiction — Rules of 
Supreme Court, Order XL, rule 1, sub-rule (/). 

This was an application for leave to serve the writ in 
this action (whidi was to restrain an infringement of 
the pkintin's trade-mark) on the defendants, a joint- 
stock company having their registered office in Scot- 
land. 

Though the defendant company's principal place of 
business was at Glasgow, it had branch establishments 
in London, Manchester, and Hull ; and according to 
the plaintiff's affidavit the defendant company was sup- 
plying the goods of which he complained as infringing 
his trade-mark from their branch establishments at 
Manchester and Hull. The plaintiff also proved the 
execution from Manchester of an order given by one of 
his own customers. It was also stated that it would be 
necessary to call, in support of the plaintiff's case, a 
considerable number of witnesses all of whom were 
resident in England. The plaintiff also resided and 
carried on his business in England. 

John Cutler, for the plaintiff, argued that the present 
case was distinguishable from Marshall v. marshall, 
L. R. .'38 Chanc. Div. 330, as the injunction, if obtained, 
could be enforced by sequestration i^inst the defendant 
company's propertv in England. He also referred to 
Tozier v. Ran)Jdnsi ^ Law J. Rep. Q. B. 162; L. K. 
15 Q. B. Div. 680, as showing that no hard-and-fiist 
rule could be considered as laid down by Marshall v. 
Marshall, 

Chitty, J., gfave leave to serve the writ. 

Solicitors : Torr, Janeway, Gribble k Oddle. 
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Re Thb PoKTUorESB Conboli- 

SATBD COPPBR MlBBS (LiM.). 



Chancery Division.'^ 

XORTH, J. 

April 2. 

Company — Rectification of Register — Quorum of 
Directors — Irregular AppointmetUs — Invalid Allot' 
ment. 

This was a motion, under section 35 of the Companies 
Act, 1802, to rectify the register of shareholders by re- 
moving from it the name of one Steele, as the holder 
of 100 shares, on the ground that no binding allotment 
had been made to him. 

The company was registered in October, 1888. The 
articles of association excluded table A. of the Com- 
panies Act, 1862. They provided that the shares should 
be allotted by the directors, and that the directors might 
determine the quorum necessary for the transaction of 
businees. 

On October 22 it was duly resolved that four gentle- 
men (named) should be appointed directors. On Octo- 
ber 24, Steele applied for 100 shares. On the same day 
the first board meeting was held ; two only of the four 
directors were present. They resolved that two direc- 
tors should form a quorum, and then proceeded to allot 
(amongst other allotments) 100 shares to Steele. Steele 
receivM his letter of allotment the same evening. On 
the following day, Steele gave notice in writing to the 
company that he withdrew his application. 

Alter Steele had withdrawn his application, the two 
other directors (who had been absent from the boa^d 
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meetix^ of October S4)> in writing, expressed their fip- 
proval of the resolution that two should form a 
quorum. 

HigginSf Q.C, and Faribell for the motion. 

Cozent-ffardi/, Q.C, and W. Baker for the company. 

NoBTTf, J., held that the allotment was invalid ; that 
the two direetori rould not appoint themselves a 
qoiorum ; and that tlie resolution could not foe ratified 
by what the other two directors did after Steele had 
withdrawn his application. 

goUoitors ; Stretton, Hilliard k Co., for the motion ; 
Bum & Berridge for the company. 



EBKBWICHyJ. ^WlTH£BS V. PUfiCHABEI. 

Apriie. j 

Biparian Owner — Mill iStream — Dredging and Scour* 
inp—Prescription Act (3 ^' 3 Wm. IV. c. 71), «. 2— 
Irifunction. 

. The plaintiffs, who were the owners and occupiers of 
a water mill situate on a cutting made from the Iliver 
Test, at Bomsey, claimed an injunction to restrain the 
defendants, who were the occupiers of another mill 
situate at a lower point in the same river, from digging 
or removing gravel or any other substance, or other- 
wise dealing with the bed of the river so as to inter- 
fere with the flow of the water. 

The plaintifiTs case was that the result of the defen- 
dant's operations for dredging and cleansing the bed of 
the stream above their mill was such as to alter and 
deepen the bed, and so prevent the sufficient flow of 
water into the cutting which supplied the plaintiffs' 
mill. * 

The defendants claimed that their operations were 
within their rights as ripcg[ian owners, and further were 
warranted by prescription under the Prescription Act, 
section 2. 

Warmmgtonj Q.C., S. Sail, Q.C, smd Coltman for 
the plaintiffs. 

Neville^ Q.C.J and Orosvenor Woods for the defen- 
dants. 

Kekewich, J., held that, assuming the defendants 
possessed the rights of riparian owners, they had, by so 
dredging and scouring as to alter the channel and flow 



of the stream, exceeded those rights. His lordship 
further held that, although a right to do the acts com- 
plained of might be acauired under th<) Prescription 
Act, yet in this case the defendants had failed to aaduco 
such definite evidence as was necessary to establish the 
right. 

Judgment was given for the plaintiffs , 
with costs. 
Solicitors : Winterhouse k Etherington (for Tylee k 
Mortimer, Romsey), B. F. B. Harstoa. 



Q-^enUB^ Division, jg^^^^^^ ?• KiKo. 

Practice — Trial — Motion for Jtidgment — 
Absence of Judge's Notes. 

This was a motion for judgment in a case tried befove 
Masistt, J., in which he had left the parties to move. 

CAi% moved accordingly ; but, as the judge's notes 
were not forthcoming. 

The CouET (Dbnman, J., and Stbphbit, J.) declined 
to hear the motion until a copy of the judge's notes had 
been procured, holding that in motions for judgment 
the practice should be assimilated to mdtions for new 
trials. 

Motion adjourned. 



ApVil 8. f ^V»°"- 



7 



Divorce — Age of Co-respondent. 

In a case where the husband petitioned for a dissolu- 
tion of marriage on the ground of his wife's adultery it 
appeared that at the time the alleged acts of adultery 
were committed the co-respondent w^as only thirteen 
years of age. 

Middleton for the petitioner. 

Waddg, Q.C.. for the respondent. 

Butt, J., held that circumstantial evidence only of 
adultery could not be received, the co-respondent being 
under the age of fourteen years. 

. Petition dismissed, with costs. 
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COURT OF APPEAL. 

Court of Appeal, '^ 

S^JhJ. UYBOOXraH .. BULIAB. 

April 11. J 

Practice— Leave to add Plaintiff— Rules of Supreme 
Court, 188a— Order XVL, rule 2. 

Appeal from a decision of Nobth, J. 

The plaintiff Miss Ayscough, who was the owner of 
No. 3 Lower Prospect Place, Southampton, hrough tthis 
action affainst the defendants, who were the owner in fee 
and the lessee of No. 1 Lower Prospect Place, for an 
injunction to restrain the defendants from building con- 
tnry to a restrictive covenant. By the defence it was 
stated that one of the persons through whom the plain- 
tiff Miss Arscough claimed was at the same time m the 
position or covenantor and covenantee. At the time 
when the writ was settled it was thought that Captain 
Ayscough, the owner of No. 4 Lower Prospect Place, 
had taken his conveyance at a date anterior to the re- 
strictive covenant entered into by the owner of No. 1 
with the predecessors in title of Miss Ayscough, and 
therefore Miss Ayscough was made sole plaintiff. After 
discovery made by the defendant it appeared that 
Captain Ayscough's conveyance was dated after the 
deed containing the covenant, and therefore he had a 
separate right to enforce the covenant, and the plaintiff 
Miss Ayscough applied for leave to amend and add him 
as a plaintiff. 

VOL. XXIV. 



Nobth, J., refused the application, on the ground 
that he was bound by the decision in Walcott v. Lyons, 
64 Law J. Rep. Chanc. 847 ; L. R. 29 Chanc. Div. 684. 

The plaintiff appealed. 

, Cotene-Hardjf, Q.a, and F. H, CoU for the ap- 
pellant. 

Everittf Q.C, and Maidiow for the respondents. 

Their Lobdships held that the case came within 
Order XVI., rule 2, and that leave ought to be given to 
add Captain Ayscough as plaintiff, on the terms that, if 
it should appear on the trial that Captain Ayscough 
was entitled to the relief sought and Miss Ayscough 
was not, she should pay all costs up to the amendment, 
and that Captain Ayscough should onlv be entitled to 
such relief (if any) as he would have been entitled to 
if the action had commenced at the date of the amend- 
ment. Walcott V. Lyons was distinguishable, it was 
decided on Order XYl., rule 11, and was an action by a 
tenant-for-life for breach of trust, the defendants, the 
trustees, alleged that the breach had been committed at 
his request, and the plaintiff then sought to amend by 
adding his son, who was entitled to a reversionarv in- 
terest, as co-plaintiff, and the Court thought he had not 
made out a case within Order XVL, rule 11, and that it 
would be wrong to make an order for the son to be 
made a party. 

Appeal allowed. 

Solicitors : Peacock & Goddard (agents for Sharp, Harri- 
son Ac Co., Southampton) for the appellant; Stocken & 
Japp (agents for B. R. Lomer, Southampton). 
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^In re E. H. Wbitot, ex parte The 
Oppioial Rboeiyeb. 



Court of Appeal. 

Lord£bhbb,M.B. 

Fry, L. J. 

LoPBs, L.J. 

April 12. 

Bankruptcy — Practice — Notice to Bankrupt to attend 
Public Examination — Service Abroad^ Bankruptcy 
Act, 1883 (46 ^ 47 Vict. c. 52), m. 17, 127— -Fan*- 
ruptcy Rulee (1886), 184, 186. 

Appeal of the official receiver, acting as trustee, from 
the refusal of Mr. Registrar Linklater to appoint a day 
for the public examination of the bankrupt, and for 
service abroad on the bankrupt of the notice to attend, 

M, J, Mvxr Mackerme for the appellant. 

Their Lobdships held that there was no power under 
the Bankruptcy Act or Rules to order service abroad of 
notice on a oankrupt to attend his public examination. 

Appeal dismissed. 
Solicitor : The Solicitor to the Board of Trade. 



The Couwtbss op Cabdioait 
o. Eabl Howb. 



Court of Appeal, 

LoBD Halsburt, L.C. 

Cotton, L.J. 

LiKDLBT, L.J. 

April 12, 18. 

SMled Land Act, 1882, 8. 20, eubs. 1, 2 (11); s. 21, 
euhs. ib) : m. 46, 60, suhe, 3, ^^^Sale by Tenant-for- 
life— Mortgagees of Life Bstate— Consent— Costs— 
Capital Money, 

Appeal from a decision of Ohittt, J., reported 68 
Law J. Rep. Chanc. 177 ; L. R. 40 Chanc. Div. 388< 

Byrne, Q.C,, and Fossett Lock for appellants. 

Romer, Q. C, and Nalder, for respondents, were not 
called upon. 

Their Lobdshifs, without holding, as Chitty, J., did, 
that the costs of obtaining the concurrence of the 
mortgagees of the life estate on a sale by the tenant- 
for-life were not costs ' of or incidental to the exercise 
of any of the statutorv powers or provisions, held that 
the tenant-for-life ought not to be allowed out of the 
capital the costs of obtaining the concurrence in the 
sale of the mortgagees of the life estate whose securities 
she had created for her own purposes, and dismissed 
the appeal. 

SoUoitorB : Walker k, Mewbom Walker for the appellant ; 
A B. & H. Steele for respondents. 




LiBTBB V, Wood. 



Court of 
Fbt, L." 
LoPBs, L-J. 
April 13. 

County Courts — Jurisdiction — Leave to Appeal — Prohi- 
bition — New Trial — Striking out Case — County Courts 
Act, 1888 (61 Sr 62 Vict, c. 43), ss. 128, 93, 114— 
County Courts Act, 1867 (30 ^ 81 Fief. c. 142), s. 14 
—County Courts Act, 1846 (9 <J- 10 Viet. c. 96), *. 89 
-Judicature Act, 1873 (36 ^ 37 Vict. c. 66), s. 46. 

Appeal of the defendant from the order of Huddxa- 
BTOir, B., and Makjstt, J., dismissing an application for 
prohibition to a County Court. 

Channel, Q.C., and C. Monro for defendant. 

Macaskie for plaintiff. 

Their Lobdships held that, having regard to sec- 
tion 128 of the County Courts Act, 1888, no leave to 



appeal was required, and that the County Court judge 
had, under the County Courts Act, 1846, s. 89 (repro- 
duced in section 93 of the County Courts Act, 18o8)y 
power to re-hear an action which he had struck out for 
want of jurisdiction under the County Courts Act, 1867 
(30 & 31 Vict. c. 142), s. 14 (reproduced in the County 
Courts Act, 1888, s. 1 14). 

Appeal dismissed. 



>In re Mabtdt. 



Ccfurt of Appeal,'^ 
Cotton, L.J. I 
Liin)LBT, L.J. I 
April 9, 16. J 

Solicitor — Negotiations for Lease — Costs of Abortive 
Negotiations — Solicitors' Bemuneration Act, 1881 (44 
^ 46 Vict.)— General Order under Solicitors Act, 
1881, rule 2 (b)— Schedule I, part 2. 

The committee of a lunatic instructed a solicitor to 
let a house the ^roprty of the lunatic. The solicitor 
carried on neffotiations first with F. to take a lease of 
the house, and then with other persons, and ultimately 
P. took a lease. The taxing-master disallowed all 
costs charged for negotiations with persons other than 
the lessee, on the ground that all these negotiations 
ought to be includ^ in the scale fee. The solicitor 
now applied to the Court for a direction for the taxings 
master to review his taxation with regard to these 
costs. 

Sir Horace Davey, Q.C., and Arckibdd in support of 
the application. 

Their Lobdships held that the Question turned on 
the construction of the General Craer under the Soli- 
citors' Remuneration Act, 1881, rule 2 (p), and 
schedule 1, part 2, whether the work charged for 
was work covered by the scale, and that the negotia- 
tions for a lease with the persons other than the lessee 
were not completed transactions within rule 2 (6), and. 
therefore, the remuneration for them was not covered 
by schedule 1, part 2, but the solicitor was entitled to 
charge separately for the same. 

Solicitor : G. W. Barnard. 



HIGH COURT OF JUSTICE. 
Chanesry Division.'^\ 

M^^7fk \^^™°^ ^- ^^^^ 
April 13. J 

Churchyard — Bemoval of Approach by Incutnbent and 
Churchwardens — Action by Parishioners in Chancery 
Division — Mandatory Injunction — Jurisdiction. 

This was an action by parishioners against the incum- 
bent and churchwardens of the parish of Barwick, in 
the county of Somerset, to compel, by way of mandatory 
injunction, the restoration of some old steps leading 
from the churchyard into the hifh road, which had been 
removed without any faculty for that purpose bv the 
defendants. The steps were not part of a public high- 
way through the churchyard, but merely led to the 
church, to which there was other approach. For the 
defendants it was contended, amongst other thinffs, 
that if a wrong had been done the remedy lay in the 
Ecclesiastical Court, and that this Court would refuse 
to interfere. 

Sir W, Phillimore, Q,C,, Blake Odgers, and C. Stuhbs 

for the plaintifis. r\r\rs\o 
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Senshaw, 0.0., and W. D. Rawlms for the defen- 
•dants. 

E^ATy J.y said that there was no authority for the in- 
terference of a Court of common hiw or equity with a 
churchway within a churchyard at the suit of a parish- 
ioner. If this Court were to grant the injunctioui a 
faculty might still be obtained confirming what had 
been done, which this Court would have no right to 
preyent or interfere with. The Court, therefore, would 
decline to exercise jurisdiction, and the action must be 
dismissed; but as the defendants had remoyed the 
steps without the authority of a faculty, and had acted 
irregularly, the action would be dismissed without 
costs. 

Solicitors : Bowdliffes, Bawle & Co. (agents for W. Marsh, 
Yeoyil) for the plaintiff ; Bolton, Bobbins, Bask & Co. 
(agents for Hobbs k Davies, Wells) for the defendant. 



C%fl^««^J«(>n.^^^ School Boakd fob 

Aprils/ J ^^^• 

Estate Tail in Copyholds— ^ect of Iked of 
Enfianehisement. 

In the year 1860 a tenant-in-tail of copyholds died, 
haying by his will deyised all his real estate to two 
trustees upon trust for his only child, Mrs. Proctor, 
absolutely. 

In the year 1863 the two trustees were duly admitted 
tenants on the rolls, and on July 10, 1866, the lord of 
the manor executed to them a deed of enfranchise- 
ment. 

CoufM-Kardy, Q.C.j and Dauney for the petition. 

P. F. &mth for the School Board. 

NoBTH, J., held, on a petition for payment out of Court 
of the purchase-money of part of this property (which 
had been taken by the School Board for London) by 
persons claiming under Mrs. Proctor, that the deed of 
enfranchisement had barred the estate tail in the copy- 
holds. 

Solicitors : W. Beck ; Oedge, Kirby & MiUett. 



Chancery Division. *] In re The Poktttbidd hjsrb 
NoBTH, J. > Rhoitoda Vallbts Tbaicwats 

April 12. J COMPANZ (LiM.). 

Companu — Premoters of Tramway — Inquiry by Board 
of lYade^Ir^nction—Tramwaj/e Act, 1870 (38 ^ 
34 Vict. c. 78), M. 4, 42, U^Uompanies Act, 1862 
(25 ^ 26 Vict 0. 80), *. 87. 

This was a motion by the official liquidator of the 
ftboye-named company to restrain an inquiry directed 
by the Board of Trade pursuant to section 42 of the 
iWiways Act, 1870. 

Under the Pontypridd and Rhondda Valleys Tram- 
ways (Mer, made hy the Board of Trade in 1882, certain 
persons therein named as promoters were authorised to 
•construct a tramway. The company wei^e not named as 
promoters, and it did not appear that the promoters 
had sold the undertaking to the company with the con- 
sent of the Board of Trade, under section 44 of the 
Tbramways Act, 1870. The company had, howeyer, con- 
structed the tramway in question. 

The company was ordered to be wound up in 
Pebruary, 1889, and an official liquidator appointed. 

Upon the representation of the local boards haying 



jurisdiction oyer the roads in whose districts the tram- 
way passed, the Board of Trade directed an inquiry as 
to the solyency of the promoters, under section 42 of 
the Tramways Act, which gives power to direct such 
inquiry with the yiew to making an order that the 
powers of the promoters should cease. 

3eddall,for the official liquidator, argued that the 
inquiry was such a proceeding as should be restrained 
under section 87 of the Companies Act, 1862. 

Ingle Joyce, for the Board of Trade, submitted that 
the company were not promoters of the undertaking, 
and therefore were not affected by the inquiry. 

HomeU and Edward Ford for the local bofl^s. 

NoBTH, J., held that the company were not pro- 
moters of the tramway within section 42 of the Tram- 
ways Act, 1870, and therefore had no interest to stay 
the proceedings ; and, further, the Court had no power 
to stay an inquiry of this sort, which was a step directed 
by the Legislature, and not a proceeding against the 
company within section 87 of the Companies Act, 
1862. 



Chancery Division. ^ 

EbKBWICH, J. ^TOMUKE V. LuOE. 

April 10. J 
Mortgagor and Mortgagee — Power of Sale — Misde^ 
ecription — Compensation to Purchaser — Liability for 
Error, 

The plaintiff, second mortgagees of a building estate, 
claimed against the first mortgagees on the footing of 
wilful d^ault in the exercise of their power of sale. 
The first mortga^s on selling gave a description of 
the property whidi was in some respects erroneous, on 
which account the purchaser refused to complete with- 
out compensation. The first mortgagees allowed 896/. 
by way of compromise, and that amount was held at 
this trial to M a reasonable allowance as between 
yendor and purchaser. The plaintiffs contended that 
the first mortgagees ought not to be allowed the 
amount upon their accounts, which, as they stood^ 
showed no balance available for the second mortgage. 

Neville, Q.C., and Charles Browne for the plaintifis. 

Warmmgton, Q.C., and Q. Harris Lea for the first 
mortgagees. 

Ebeewioh, J., held that, the misdescription bein^ a 
serious error inducing a large diminution in the pnce 
realised, the first mortpgees were liable to the second 
mortgagees as the parties affected by that diminution in 
price. 

SolioitoiB : F. J. Thairlwall ; Lane, Monro A: Soutter. 



PA««..-^. mW^Vm fT™ LoiTDOir, CHATHAM AND 

Chamie^Dwtswn. \ j^^^^ Railway Company v. 

A -iiQ 1 Thb South-Eabtbeh Railway 
April 18. [ Co„^„. 

Practice — Costs — Three Counsel 

The defendants applied to review the taxing-master*8 
certificate in an action where the main question had 
turned on the construction of a working agreement 
between the two companies. Large sums of money and 
difficult questions as to the principle upon which 
accounts should be adjusted and kept in the future were 
involved. The taxing-master had allowed the fees of 
threecounseL uigiiizea oy ^%^Jv^v/p^L>^ 



56 



CVOL.24.] 



THE LAW JOTJENAL. 



rNOTBS OF OASS& 
L AprU 20,1889. 



C. T, Mitchell for the defendants. 

R, B, Haldane for the plaintiffs. 

Kakewich^ J.y held that in such a case the employ- 
ment of three counsel was reasonable, and the fees 
ought to be allowed. 

Solicitors: Stevens ; O. A: S. Harrison. 



Queen^s Bench Dtoision, 

{Magistrates Case.) 

Nov. 22, 1888. 

Feb. 6, April 13, 1889. 



''GlTTBB (APPBLLAUT) V, 

Recmitak (ok the Pbosecu- 
TioN OP IHB Field Spobts 
PKOTEcnoir Sooibtt) (Rb- 
^ bpondbnt). 

Game — Dealer in Game — Possession of Bussian Part" 
ridges (xfiLer Ten Days from Expiraticn of the Season — 
1 <$• 2 Wm. IV. c. 32, m. 2, 3, 4. 

This was a special case stated by a ma«fistrate of the 
Police Courts of the metropolis, who had convicted the 
appellant, a person licensea to deal in game within the 
meaning of 1 & 2 Wm. IV. c. 32, s. 4, of having on 
March 1, 1888, imlawfully and knowingly had in his 
shop two Bussian partridl^es, part of a consi^ment of 
game from Reval, in Russia, after the expiration of ten 
days from the day in that year on which it became 
unlawful to kill or take such birds of game. It was 
proved that the birds in question were partridges 
of the same species as the partridges founa in Eng- 
land. The magistrate held that the words of sec- 
tion 4, 'any bird of game,' were general, and included 
all birds of the species named in section 2 ; and if sec- 
tion 4 did not applj to game killed abroad, great 
facilities would be given for evading the Act. He 
accordingly fined the appellants 6s. for each of the two 
birds. The question for the opinion of the Court was 
whether he was right in so convicting the appellant. 

The case was argued before Lord Colbridge, C.J., 
and MAinsTT, J., on November 22, 1888, and reargued 
before the same learned judges and Hawkins, J., on 
February 6, 1889. 

D^Eyncourt for the appellant. 

R, S. Wright for the Treasury. 

Wormald for the Field Sports Protection Society. 

Cur, adv. vuU. 

On April 13 the Coubt (Mahqstz, J., dissentiente) 
held that, taking^ section 4 with section 3, the Act did 
not apply to roreign game birds. The appeal must 
accoroingly be allowed, and the conviction quashed. 

Appeal allotDed. 

Solicitors: W. Doveton Smith for the appellant; the 
Treasury Solicitors and Powell & Goodale for the re- 
spondent. 



the respondent, being a woman, and a person entitled^ 
by virtue of the Local Government Act, 1888, to vote 
at an election of county councillors, vTas or was not 
herself a person fit and qualified to be elected a county 
councillor within the meaning of the same Act and the 
Acts incorporated therewith. The second question was- 
whether, assuming the respondent was not so qualified, 
the votes eiven for her were thrown away and the 
petitioner duly elected. 

There were four candidates at the election, when 
E. H. Vemey polled 2,112 votes, the respondent 1,9«6 
votes, the petitioner 1,686, and H. Smallman 1,397 
votes. E. H. Vemey and the respondent were in the 
usual manner declared to be electea. 

Finlagy Q.C, and Day for the petitioner. 

Beid, Q.C., and Costelh for the respondent. 

Cur. adv. vuU. 

April 13. — The Oottrt (Huddlbstok, B., and 
Stbphbit, J.) held that the election of the respondent 
was void, that the votes given for her were thrown, 
away, and that the petitioner was duly elected. 

Solicitors : Walker, Walker, Martineau & Co. for 
petitioner; Pyke and Minchin for respondent. 



Queen^s Bench Division.^Hoi'& (Pbtitioweb) v. Lady 
March 18. April 13. j SAnroHTTRST (Rbbpondent). 

County Council — Election for Office of County Council' 
lor — Elected Candidate a Woman — Votes Thrown 
Away — Local Oovemment Act, 1888 — Municipal Cor- 
porations Act, 1882. 

This was a special case stated by H. H. S. Croft, 
Esq., barrister-at-law, pursuant to an order of the 
Queen's Bench Division. The first question was whether 



Qu^eerCs Bench Divisi<m.\^T)VR & Co. ajstd aitother v. 
April 16. j Attenbobottgh aitd others. 

Practice— Interrogatories^Semrityfar Cost of Discovery 
—Five Defendants— Order XXXL, rule 20. 
An agent of the plaintifls having obtained a number 
of articles of jewellerv from the plaintiffiB by fraud, had 
pawned them with five firms of pawnbrokers. The 
plaintifiis joined these five firms of pawnbrokers as de- 
fendants in an action for recoverv of the goods. The 
whole of the defendants appeared by one solicitor, and 
delivered a joint defence. The plaintifis delivered one 
set of interrogatories, and called upon the diflereiit de- 
fendants to answer such and such of them according to 
circumstances, but not requiring answers to the whole 
from each defendant alike, and paid ten guineas into 
Court as security, which was made up of the 6/. required 
by Order XXXl., rule 26, and 10«. for every additional 
folio exceeding five. The defendants then applied to 
and obtained irom a master an order that the interroga- 
tories administered by the plaintiifs be struck out unless 
within seven days the plaintiffs paid into Court as 
security the further sum of 42/. 10*. The learned judge 
at chambers, however, rescinded this order of the 
master, holding that, as the five defendants appeared 
together by one solicitor, and delivered one defence, the 
deposit of the one sum of 6/., with the further sum for 
additional folios exceeding five at the rate of 10«. a 
folio, was sufficient. From this rescission of the master's 
order by the learned judge at chambers the defendants 
appealed. 

Moses, for the defendants, in support. 

Bose-Innes, for the plaintiifs, opposed. 

The Coxtbt (Pollock, B., and Field, J.) held that 
the order of the learned judge at chambers rescinding 
that of the master was right, and must be affirmed. 

Appeal dismissed. 

Solicitors : J. & 0. Attenborongh for plaiutiffs ; Lewis & 
Churchman for the defendants. 
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>In re Batten. Ex parte Milnb. 



Churt of Appeal, " 
Lobd Ebheb, M.R. 
Fbt, L.J. 

LOFBBy L.J. 

April 16, 16. 

Deeds of Arrangement Act, 1887 (60 ^ 61 Vict, c, 67)— 

JBxecution of Deed by Creditors subsequently to Begis- 

tration. 

Appeal from order of a Divisional Court (Catb, J., 
and Chablbs, J.). 

On June 26, 1888, the debtor, a trader carrying on 
biiBiness at Bristol, executed a deed of arrangement 
with creditors. The deed was rej^istered under the 
Deeds of Arrangement Act, 1887, within seven days of 
its execution by the debtor— namely, on July 2, 1888. 

On September 24, 1888, that is to say, within three 
months of the execution of the deed, a petition in 
banlmiiitcy was presented by creditors affainst the 
debtor in the Bristol County Court. The alleged acts 
of bankruptcy were the execution of the deed and also 
a subsequent execution levied on the goods comprised 
in the cbed. Upon this petition the registrar made a 
receiving order. 

It subsequently appeared that the combined debts of 
the petitioning creditors did not amount to 50/., and 
upon this the trustee, T. Milne, in whom the debtor's 
property was alleged to be vested under the deed of 
arrangement, appealed. 

At the time the deed of arrangement was regis- 
tered it had been executed by two creditors only ; but, 
VOL. XXIV, 



after the registration, six other creditors executed it. 
Upon the hearing of the appeal it was objected on 
benalf of the official receiver that the trustee Milne 
had no locus standi, he not being a party aggrieved, 
inasmuch as the deed of arrangement under which 
he claimed was void and had not been duly regis- 
tered under the Deeds of Arrangement Act, 1887, De- 
cause of the execution of the deed by creditors after 
its registration. 

The deed in question was made between the debtor 
of the first part, Milne of the second part, a committee 
of inspection of the third part, the creditors of the 
fourth part, and Maria Waite, the debtor's mother and 
a creditor, of the fifth part, the creditors of the fourth 
part being thus described : ' The several persons, com- 
panies, and firms, whose names and seals are hereimto 
si^ed and affixed, respectivelv being creditors of the 
said C. W. Batten, ana all other creditors of the said 
C. W. Batten acceding hereto (herein called ''the 
creditors") of the fourth part.' After reciting that 
the debtor, being indebted or liable to the said creditors 
for the sums set opposite their names in the schedule 
thereto, and beiuff unable to meet such liabilities in full 
it had been agreed that the several parties thereto should 
enter into tne covenants and agreements therdnafter 
contained, the deed witnessed that in pursuance of the 
said agreements and in consideration of the premises, 
the debtor, as beneficial owner, conveyed to the said 
trustee, his heirs, &c., all his real and personal property 
upon trust, subject to the payment of costs and expenses 
and of claims entitled to priority as in bankruptcy, ' to 
divide the balance rateably among the creditors parties 
hereto (including as such creditors, if the trustee and 
inspectors shall determine, but not otherwise, such 
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persona being cre^l iters of the said debtor as may have 
refused or neglected to execute these presents). The 
deed then witnessed that l^e said creditors (provided 
the deed was registered and not set aside in bankruptcy) 
released the said debtor from the debts specified in the 
schedule thereto and from all other debts (if any) 
owing from the debtor to the said creditors in respect 
whereof they would be entitled to receive dividends. 

The Divisional Court held that the deed was avoided 
by the execution of it by creditors after its registration, 
and afi&rmed the receiving order. 

The trustee under the deed appealed. 
Bigby^ Q,C,, and Wace {F. C. WilUs with them) for. 
the trustee. 

The Attorney' Oenerai and Muir M^Kensie {Herbert' 
Reed with them) for the official receiver. 

TheiT*LoBD8HiPS allowed the appeal. Their lordships 
were of opinion that the deed had not been altered 
after its registration by the execution of it by other 
creditors, and having admittedly been properly regi^ 
tered on July 2, 1888, it was true to sajr that the deed 
under which the trustee claimed was vahd and properly 
registered, notwithstanding the execution by creditors 
subsequent to the registration. Having regard to the 
purpose and terms of the deed and to the fact that not 
only the creditors executin^y but creditors acceding 
thereto, were parties to the oeed, the subsequent execu- 
tion by creditors, so far from altering the effect c^r the 
deed, carried it out, and there was nothing in the I ) eds 
of Arrangement Act to show that the creditors must 
have executed before registration, but rather the con- 
trary. Fbz, L.J., was further of opinion that, even 
supposing the deed to have been avoided by the subse- 

2uent execution by creditors, still the debtor's property 
aving vested in the trustee under the deed admittedly 
valid, and duly registered on July 2, 1888, the trustee 
was not divested of that property merely because the 
deed became void subsequently ; and as the bankruptcy 
proceedings would affect the property thus vested in 
the trustee, he was a party interested and entitled to 
appeal. 

Appeal allowed. 

Solicitors : Bum & Beiridge (for Trapnell, Bristol) for the 
trostee ; Solicitor to the Board of Trade for the Official 
Receiver. 



mGH COURT OF JUSTICE. 

^Sr??^!^ Phillips (d»)babbd). 
April 18. ' jRoBureoK V, BraiB. 

WiUa Act, 8, 27 — Settlement — Power of Appointment 
— General Iteeiduary Gift — Cemtrary Intention, 

P. by a voluntary settlement directed his trustees to 
invest and deal wiui the trust premises in such manner 
in aU respects as he should from time to time order and 
direct by any writing (but not by his will, unless he 
should expressly refer to the trust funds and premises), 
and. subject to such trust, to stand posses^ of the 
fiinas upon trusts in favour of R. and her children. 

P. by his will gave and bequeathed all his household 
estates and personal estate and effects whatsoever and 



wheresoever imto his executors upon trusts in favour of 
other persons than R. 

Homer, Q,C,, and Warrington'^ Allen and Bram- 
weU Davis, for the parties. 

Chitty, J., held that in the face of the restriction 
contained in the settlement confining any power of dis- 
position by will to a will referring expressly to the 
settlement, the general residuary girt in the testator's 
will could not operate under section 27 of the Wills 
Act as an appointment imder the settlement. 

In re Marsh; Mason v. Thomef 57 Law J. Rep. 
Ohanc. 689 ; L. R. 38 Chanc. Div. 630, doubted. 

Solicitors : Potter, Sandford & Eilvington ; Allen & Son. 



Chancery I>iviaum,'\ 

North, J. wn re Timbon. Alwbt v. Tiksov. 
April 12. J 

WiU—* Moneys m the hmnk^ — Voluntary Settlement — 
Imperfect Transfer, 

A testator gave to E. the whole of his houses, latid^ 
furniture, jewellery, and moneys in the bank in trust 
for her two children. At the time of his death he was 
residing in France, and wished to invest 3,000/. in 
Consols for the benefit of his natural daughter, who 
was a minor. The cashier of the bank with which he 
dealt informed him 'that their rules prevented their pur^ 
chasing Consols in the name of a minor, and advised nim 
that he should have the Consols purchased payable to 
bearer, and hand the scrip over to the daughter. He 
ordered such purchase to be made, and told the daughter, 
who was with him, * These Consols are for you. He 
died before the scrip was handed over to him. 

Napier Higgins, Q, C, and /. O, Wood, for the natural 
daughter, argued that the testator had constituted him- 
self a trustee of the Consols for her. 

Willis Bundy for E., argued that the Consols passed 
under the gift of ' moneys in the bank.' 

Cozens-JSardy, Q.C., and X. Field for the next-of- 
kin. 

North, J., held that the Consols did not pass under 
the bequest of moneys in the bank, and that there had 
been no complete transfer or declaration of trust in 
favour of the natural daughter or evidence of intention 
by the testator to constitute himself a trustee for her. 
There was therefore an intestacy as to the Consols. 



^^^!J?^J^T^'Ithb Attorhbt-Qbnhr^l «. The 
AjriiXie.' J Mayor, &o., OP Crotdok. 

Free Libraries Acts — Adoption by Borough — Issue of 
Voting Papers — Owners or Occupiers — Public Libraries 
Acts, 1866, 1866, 1877. 

Motion by the Attorney-General at the relation of 
two inhabitants of the borough of Croydon to restrain 
the mayor and corporation from adopting the Free 
Libraries Acts on the ground that a poll taken for the 
purpose of ascertaining the opinion of the majority of 
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the ratepayers was invalid. The Toting papers had 
heen issued to the occupiers on the rate-booK, although 
an order had been made by the Croydon Vestry, dated 
November 80, 1860, that the owners of all rateable here- 
ditaments to which sections 3 and 4 of the Poor-rate 
Assessment and Collection Act, 1869, extended within 
the parish should be rated to the poor-rate in- 
stead of the occupiers. The Free Libraries Act, 1877, 
^ ^9 fi^ve local authorities, having power to adopt the 
Acts, liberty to ascertain the opmion of the constitu- 
ency either by public meeting or by the issue of voting- 
papers to the ratepayers, and section 3 provided that 
* " ratepayer " shall mean every inhabitant who would 
have to pay the &ee library assessment in the event of 
the Act being adopted.' It was contended for the 
plaintiff that the voting-papers ought to have been 
issued to the owners instead of the occupiers. For the 
defendants it was argued that according to the construc- 
tion of the Libraries Acts the persons entitled to vote 
on the question of the adoption or non-adoption of the 
Acts were those upon whom the burden of the rates 
would fall — viz. the occupiers — inasmuch as when the 
rates were paid by the hand of the owner they were 
practically chargea against the occupier in the shape of 
additional rent. 

Buckley y Q.C, and Percy Wheeler for the plaintiflfe. 

Hcutmgs, Q,a, and E, S. Wright for the defen- 
dants: 

STiKUva, J., held that the voting-papers were pro- 
perly issued to the occupiers, and dismissed the motion. 

Solicitors: Kearsey, Hawes & Walsh (agents for S. G. 
Edridge, Croydon) for plaintiffs ; Edmund Dean (agent 
for the town clerk of Croydoo) for defendants. 



Chancery DixiwmA 
Ebebwich, J. }- iSe BoswoBTH. Mabtut 17. Lakb. 
April 13. J 

Trmstee — AecoanU and Information — Indemnity against 
Expenses — Trustee Solicitor, 

The plaintiff^ claiming to have an interest in an 
estate, required the trustees to furnish information. 
The trustees, being advised that the plaintiff had no 
interest, and knowing that reference to documents was 
necessary in order to comply with the demand, declined 
to give the information except upon an undertaking to 
pay their costs. The plaintiff thereupon brought an 
action for accounts; but being satisfied by discovery 
in the action that he had no interest, contended at the 
trial that he ought not to pay the trustees' costs. One 
of the trustees was a solicitor. 

Neoille, Q.C., and Zems Coward for the plaintiff. 

Barber, Q.C, and Levett for the trustees. 

Kekbwich, J., held that the trustees rightly required 
to be indemnified against the costs to be incurred in 
supplying the information demanded, and that the fact 
that one of the trustees was himself a solicitor made 
no difference in their position in that respect. The 
plaintiff was ordered to pay all the costs of the action. 

Solicitors : Gedge, Kirby & Millett ; Warren, (Gardner & 
M^^ton, 



Queen's Bench DivieionAj.^^^^ ^ m„„ ttt-^/^ /.« 

Quarter Sessions — Poor Law — Appeal against Order of 
Bemoval— Procedure upon Appeal-'W ^ 12 Vict, 
c. 31 — Summary Jurisdiction Acts^ 1879 and 1884 
(42 * 43 Vict. c. 49, *. 31 ; 47 <$• 48 Vict. c. 43, 

S.&). 

This was an application for a mandamus commanding 
the defendants to enter continuances and hear an appeal 
in which the Axminster Union were the appellants and 
the Chard Union respondents. 

The appeal in question was against an order for the 
removal of a pauper ; and it was admitted that if the 
appeal had been prior to the passing of the Summary 
Jurisdiction Acts, 1879 and 1884, all proper notices had 
been given. 

The sessions held that the procedure regulating ap- 
peals was governed by the two above-mentioned Acts, 
and inasmuch as it had not been followed by the appel- 
lants, the sessions had no jurisdiction to hear the 
appeal. 

A rule nm for a mandamus was afterwards obtained, 
against which 

Home Payne, Q.C {Douglas Metcalfe with him), 
showed cause on behalf of the sessions. The object of 
the Summary Jurisdiction Acts, 1879 and 1884, was to 
secure uniformity of procedure in appeals in all cases ; 
and the effect of section 6 of the latter Act was to 
compel the appellants to conform with the procedure 
laid down in section 31 of 42 & 43 Vict. c. 49. 

Poland, Q.C. (C. Mathews with him), for the appli- 
cants, was not called upon to argue. 

The CouBT (LoBD Colebidge, C.J., and Hawkikb, J.) 
held that, inasmuch as section 6 of tne Summary Juris- 
diction Act, 1884, only applied to orders * made in pur- 
suance of the Summary Jurisdiction Acts,' orders of 
removal not being so made were not included, and that 
consequently the old procedure was still kept alive ; 
and the appellants were entitled to have their appeal 
heard. 

Rule absolute. 

Solicitors : Geare, Son & Pease (for Forward, Axminster) 
for applicants ; Dommett (for Paull, liminster) for re- 
spondents. 



««^''^^3^^*^}Glbdhill v. Cbowtheb. 

County Council— Nomination Paper— Signature of Can- 
didate's Proposer— Addition to Signature of Word 
* Junior ' — Name on Begister without any Addition— 
Objection lodged with Betuming Officer. 

This was a special case stated under the Local Govern- 
ment Act, 1888 (51 & 52 Vict. c. 41), and the Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 60), and the 
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Municipal Elections (Corrupt and Illegal Practices) 
Act, 1884 (47 & 48 Vict. c. 70). The petitioner and 
respondent were candidates at the election of a county 
councillor. The petitioner's proposer was an elector of 
the name of James Sykes, who, however, signed the 
nomination paper thus : James Sykes, junr. The re- 
spondent thereupon gave notice to the returning officer 
that he objected to the petitioner's nomination paper, 
on the ground that the name of James Sykes, junr., did 
not appear upon the reinster of electors. This objection 
was allowed. Jt was found by the case that there were 
three persons (other than the said James Sykes) 
of the name of James Sykes entered on the re- 
gister as yoters. The addition of 'Junior' was 
nrst used as part of his signature by the said 
James Sykes to distiiiguish him from his father, who 
had then been dead ror many years, and that he was 
generally known throughout the electoral division as 
' James Sykes, junr.' Tne usual signature of the said 



James Sykes was, and always had been, ' James Sykes, 
junr.' None of the other three persons of the same 
name so entered upon the register was known as, or 
signed himself as, James Sykes, junior. 

The question for the opinion of the Court was, 
whether the said objection to the nomination of the 
petitioner ought to have been allowed. 

«7. F. Atutin for the petitioner. 

Cyril Dodd for the respondent. 

The CouBT (Mathew, J., and Gbaitthak , J.) held 
that the returning officer was wrong in allowing the 
objection, that the prater of the petitioner must be 
granted, and a new election held. 

Solicitors: Mills Bl Bibby (Hnddersfield), and Bum & 
Bexiidge, agents for Bamsden, Sykes & Bamsden (Hnd- 
dersfield). 
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Cowt of Appeal. 

LoBB Halsburt, L.C, 

Cotton, L.J. 

Fby, L.J. 

May 1, 2. 

Ship — Contract of Affreightment — Conflict of Laws — 
Law of the Plug — *Lea: loci contractus^— Bill of 
Lading — Special Kvemption, 

Appeal from decision of Chittt, J., noted L. J. N. C. 
1888, p. 42. 

Sir W. PhUUmore, Q.C., and Carver for the appel- 
lant. 

Cohen, Q.C., and F, Thompson for the respondents. 

Their Lobdbhips dismissed the appeal. 

Solicitors : Bowcliffes, Hawle & Co. for the appellant ; 
Robins, Cameron Sc Eemmfor the respondents. 



In re Bboceelbane. 
Ex parte Cbeditobs. 



Court of Appeal. "^ 
Lobd Esbxr, M.R 

LlNBLET, L.J. 

Lopes, L.J. 
May 8. 

Bankruptcy — Order of Discharge — 'In all cases ^ — Anp 
Misdemeanour — Bankruptcy Discharge and Closure 
Act, 1887 (50 ^ 61 Vict. c. 66), s. 2, suhs, 3. 

Appeal of creditors against the order of Registrar 
Brougham granting the discharge of a bankrupt adjudi- 
cated on February 23, 1878, on a petition of June 20, 
1877. 

YOL. XXIY. 



On June 5, 1882, the bankrupt was conyictecl of 
obtaininff on September 24, 1880, certain goods by 
means of false pretences and with intent to de&aud. 

The registrar held that the conviction for obtaining 
goods by false pretences after the bankruptcy was not 
connected with the bankruptcy, and made the order. 

Woolf for the appellants. 

The debtor in person. 

Their Lordships held that theproviso to subsection 3 
of section 2 of the Bankruptcy Iiischarge and Closure 
Act, 1887, that the Court shall refuse the discharge of 
debtor adjudged bankrupt under the Bankruptcy Act, 
1869, in ail cases where the debtor has committed any 
misdemeanour under Part II. of the Debtors Act, 1869, 
is restricted to cases in a matter connected with or 
arising out of the bankruptcy. 

Appeal dismissed. 

Solicitor : C. A. Clolow for the appellants. 



HIQH COURT OF JUSTICE. 

Chancery Division, ] In re The 163bd SiABB-BoWltBTt 
Chitty, J. y Building Sooibiy and Sabin's 
May 1. J Contbact. 

Vendor and Purchaser^ Conditions of SaHe-^Bight to 
Beseind — Unwilling, 

Land was contracted to be sold under a condition 

which, after providinff in the usual way for the time in 

which requisitions and objections to title were to be sent 

in, continued, ' in case the purchaser shall within the time 

uigiil^ea oy '^^jv^v/p^^iw 
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aforesaid make any objection to or requisition on the 
title which the vendors ^all be unable or unwilling to 
remove or comply with/ then the vendors may by notice 
in writing annul the contract. 

The purchaser sent in his requisitions and objections 
in due course, and thereupon the vendors, who were the 
trustees of the society, jpassed a resolution to the eflfect 
that they were unwilnng to comply with them, and 
without makinff any attempt to answer any of them 
served a formal notice on the purchaser annulling the 
contract, and statins tiiat they were ' unwilling to re- 
move or comply with the objections or requisitions on 
any of them/ 

Byrne, Q,C,, and 0» T. Millar for the purchaser. 

Momer, Q.C,, and George Henderson for the vendors. 

GHnrr, J., held that imder the social form of the 
condition in question the right to rescmd arose directly 
the requisitions were made ; and that though the word 
' unwilling ' ought to be inteipreted as ' reasonably un- 
willing,' yet in the absence of any evidence of caprice 
or mala fides he must assume that the conduct of the 
vendors was reasonable, and that the contract was 
therefore .duly.annulledv 

Solicitors : JSirt & Follett ; Baigoyne, Watts A: Co. 
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Chancery Divieum, 

NoKTH, J. ^In re Fitzgerald, 
May 4. 

Settlement — ' Next'of-Mn in blood accordiny to the 
Statutes of DistrmUion * — Exclusion of Widow. 

Adjourned summons. 

By a postnuptial settlement made in 1843 certain 
trust fundfi were settled by Richard Fitzgerald upon 
trust for himself for life, and on his death for his 
wife for her life, and on the death of the survivor for 
his children by his said wife. But if there should be 
no children, the trustees were to stand possessed of the 
trust funds in trust 'for the next-of^in in blood of 
the said Richard Fitzgerald according to the statutes 
for the distribution of intestates' effects, and in the 
manner in which the same would have been distributed 
if he had died possessed thereof intestate.' 

Richard Fitzgerald died in the lifetime of his wife 
without ever having had any children by her. His wife 
died in the year 1886. 

After the death of Mrs. Fitzgerald the surviving 
trustee of the settlement paid me trust funds into 
Court, under the Trustee Relief Act, and this summons 
was taken out by the persons claiming the funds, to 
have the same distributed among the persons entitled 
thereto; and the question was raised whether, imder 
the ultimate limitation in the settlement, the repre- 
sentative of the widow was entitled to share in the 
funds with the next-of-kin of the settlor. 

B, B, Rogers for the next-of-kin. 

Marcy for the representative of the widow. 

Decimus Sturges for the surviving trustee. 

NoBTH, J., held, on the authority of Kilner v. Leech, 
16 Law J. Rep. Ghana 503 ; 10 Beay. 362, and WorseUy 
V. Johnson, 8 Atkins, 758, that * next-of-kin in blood ' 
of a man did not include his wife. He said that the 
words * and in the manner in which the same would 
have been distributed if he had died possessed thereof 
intestate ' did not alter or enlarge the meaning of the 



words < next-of-kin in blood,' and that consequently the 
representative of the widow could not share with the 
next-of-kin. 

Solicitors : Miller, Smith & Bell for the widow ; Sismey & 
Sismey for the representative of the widow; Words- 
worth, Blake & Co. for the trustee. 



Chancery Division,^ In re Db Bvboh Lawson. 

Stibliitg, J. ^De BuBeH Lawboit v. De Bvbgh 
May 7. J Lawson. 

Administration — Charge of DeUs on Real Estate — 
Direction to Executors to pay Debts — Devise of Real 
Estate to Executors upon Trust. 

The testatrix Mary De Burgh Lawson, the wife of 
Sir H. De Burgh Lawson, was at the time of her 
decease entitled under the will of her mother, Mary 
Stoddart, deceased, to a general power of appointment 
over a share in the collieries and property ot the Bed- 
lington Coal Company. 

By her wilt, dated October 8, 1879, the testatrix 
directed her executrixes thereinafter named to pay all 
her just debts, funeral and testamentary expenses, and 
the expenses of proving her will, and in exercise of her 
power of appointment appointed her share in the Bed- 
tinffton Coal Company to her daughters, Clara Alex- 
andrina Wormald and Ada Mary Wormald De Burgh 
Lawson, upon trust to pay the income equally between 
all her children living at her death, and after the 
decease of the last survivor to sell the said share and 
divide the proceeds among such of her grandchildren 
as should be living at the death of the last survivor of 
her children ; and she appointed her two said daughters 
executrixes of her will. 

There was an action for the administration of the 
real and personal estate of the testatrix, and upon 
second further consideration the question was argued 
whether certain debts of the testatrix, which had been 
certified by the chief clerk, were charged upon the 
corpus of the testatrix's real estate. 

Warrington for the plaintiff. 

Farwell for the defendant. 

Boome for other parties. 

Stirling, J., held that the case was not capable of 
being distinguished from In re Tanqueray : WiUaume 
to Landau, 51 Law J. Rep. Chanc. 434 ; L. R. 20 Chanc. 
Div. 479, and that the debts were a charge upon the 
corpus. 

Solicitors : Grossman & Priohard ; John Scaife & 
G. & W. Webb. 



Queen's Bench Division, ^ Chisholm TAppiLLAirr) v. 
May 1. / DoTTLTOw (Respondent). 

Local Oovemment — Metropolis — Smoke of Furnaces — 
Negligent Use of Furruice by Servant — Liability of 
Oumer to Penalty^lQ ^ 17 VifA, c. 128, s. 1. 

Case stated by metropolitan police magistrate. 

An information was laid against the respondent for 
negligently using a furnace employed by him on his 
trade premises, within the metropolis, so that the 
smoke arising from it was not enectually consumed, 
contrary to 16 & 17 Vict. c. 128, s. 1. 
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It was proved that the respondent carried on busi- 
ness as a potter upon the premises ; that black smoke 
issued from the furnace for ten minutes ; that the fur- 
nace was constructed and arranged on the best-known 
principles for consuming its own smoke ; and that the 
respondent took no personal part in the management 
of the furnaces, which were m charge of an efficient 
foreman whose dutj it was to superintend the stokers. 
There was no negligence either on the part of the re- 
spondent or of the foreman in charge of the furnaces. 

Scrutton, for the appellant, contended that the re- 
spondent was, on the tacts, proved liable to a penalty 
for a breach of the section. 

CAannell, Q.C, (with O, M. Freeman), for the re- 
spondent, contrii. 

The Court (Field, J., and Cave, J.) held that on 
the true construction of the Act the respondent could 
not in the absence of negligence on his part be rightly 
convicted. 

Appeal dismisied. 

Solicitors : Wontner & Sons for the appellant ; Yandercom 
& Co. for the respondent. 



Queen's Bench Division. 1 Babeer & Sox v. 
May 2. / Hbicpstead. 

Practice — Costs — Action on Contract — Judgment under 
Order XIV. for 20L— Trial of Issue as to Residue of 
Claim — Amount recovered under 501. — Order LXk., 
rule 12---Q>unty Courts Act, 1888 (61 ^- 52 Vict c. 
43), s, 116. 

Appeal from an order of Mathew, J., at chambers, 
directing the taxing-master to review the taxation of 
the plaintiffs* bill of costs in the action. 

The action was brought to recover 47/. 17*. 5d,, the 
balance of an account for goods sold and delivered. 

On the plaintiffs' application for leave to sign judg- 
ment under Order XIV., the defendant consented to 
judgment for the full amount less 2/. 12*. Id., aa to 
which the master gave leave to defend. 

After joinder of issue, the action was, by consent, re- 
ferred to an official referee, by whom judgment was 
given for the plaintiffs for 21. 12s, Id. and costs. 

On taxation the defendant contended that, the action 
being founded on contract, the plaintiffs were, by 
Order LXV., rule 12, of the Supreme Court Rules, en- 
titled to no more costs than they would have been en- 
titled to if they had brought their action in a County 
Court. 

The master overruled the objection, and held that 
under the County Courts Act, 1888 (51 & 52 Vict. c. 
43), s. 116, the plaintiffs were entitled to costs on the 
High Court scale. 

Mathew, J., having ordered the master to review the 
taxation, the plaintiffs appealed. 

The County Courts Act, 1888 (51 & 52 Vict. c. 43), 
s. 116, provides that * if in any action founded on con- 
tract the plaintiff shall within twenty-one days after 
the service of the writ . . . obtain an order under 
Order XIV. of the Rules of the Supreme Court em- 
powering him to enter judgment for 20/. or upwards, he 
shall be entitled to costs according to the scale for the 
time being in use in the Supreme Court.' 

Sills for the plaintiffs. 



Bose-Jnnes for the defendant. 
The Court (Flbld, J., and Cave, J.), held that the 
plaintiff was entitled to costs on the High Court scale. 

Appeal allowed. 

Solicitors: J. H. Tyas ic Huntington (for J. H. Bland, 
Nuneaton), for the plaintiff ; Lewis & Churchman for 
the defendant. 



-M'Grath V, Cartwrigut. 



Queen's Bench Division. \ -, 
May 7. /^ 

Practice — County Courts Act, 188S— Appeals from In- 
ferior Courts — Judges Notes — Duty of Suitor to 
obtain Notes to he used on Appeal — Supply of Copies 
of Notes for use of Judges Condition Precedent to 
Hearing Appeal— b\ ^ 52 Vict. c. 43, s. \2\— Rules 
of Supreme Court, 1883--Orcfcr LIX., rule 13. 

This was an appeal from the decision of the County 
Court judj^e of Sheffield in favour of the defendant. 
The plaintiff obtained a signed copy of the notes of the 
judge, but did not furnish any copies of such notes for 
the use of the High Court judges. Order LIX., rule 13, 
required the master of the Crown Office on the entry of 
an appeal from an inferior Court to apply on behalf of 
the High Court to the judge of the inferior Court for a 
copy of the notes of the evidence given, and for a 
statement of his judgment or finding on the question of 
law. But section 121 of the County Courts Act, 1888, 
provides that in appeals from inferior Courts any per- 
son party to the action may at his own expense obtain 
from the judge a copy of a note of any question of law 
requested to be made at the trial, and of the facts in 
evidence, and of the judge's decision, which copy shall 
be signed by the judge, and such signed copv shall be 
used and received at the hearing of tne appeal. 

Morton Smith for the plaintiff. 

Anderton for the defendant. 

The Court (Field, J., and Oavh, J^ held that the 
effect of section 121 of the County Courts Act, 1888, 
was to repeal Order I<IX., rule 13, and consequently it 
was no longer the duty of the master of the Crown 
Office to apply on behalf of the High Court to the 
judge of the inferior Court for a copy of his notes, but 
that it was the duty of one of the parties in the action 
to obtain such notes, and that it was a condition prece- 
dent to the hearing of the appeal that copies of such 
notes should be furnished for the use of the judges of the 
High Court. 

Solicitors: B. Greaves (Sheffield) for the plaintiff; Eime 
& Hammond (for Wm. Buckhouse, Preston) for the 
defendant. 



Quem'sBench Division. W ^,^^^^3 ^ ^o. v. 

{Magistrates Case.) ^ ^^^^ 

May 8. J 

Highways and Locomotives (Amendment) Act, 1878 (41 
^ 42 Vict. c. 77), s. ^2— License— E.vemption— Loco- 
motive used solely for Agricultural Purposes. 

Case stated by justices. 

The appellants had been convicted of using a locomo- 
tive, of which they were the owners, upon a highway 
without having obtained a license required by a bye-law 
passed in pursuance of 41 & 42 Vict. c. 77, s. 32^ which, 
uigiiizea oy '^^Jv^v>'^^L^^ 
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however, exempted locomotives used solely for agricul- 
tural purposes. The locomotive in question was let for 
hire, but was only used for agricultural work. 

Dickena for the appellants. 

Me(td<no8 White, Q.C,, and Oore for the respondent. 

The CoFBT (Field, J., and Cave, J.) quashed the 
conviction on the ground that, inasmuch as the locomo- 
tive was in fact used solely for agricultural purposes, it 
came within the exemption in the statute, notwith- 
standing that it was let for hire. 

Appeal allowed. 

Solicitors : W. C. Cripps & Son, Tunbridge Wells, for the 
appellants ; Brennan, Maidstone, for the respondent. 



Probate, Divorce, and ] 

Admrally Division, 1>Thx EdlFSE. 
May 7. J 

Practice— Appeal from County Court— Motion Inci- 
dental to Appeal — Application to Single Judge — 
Judicature Act, 1873, «. 52— -Rttfctf of the Supreme 
Court, Order LIX., rule 17. 

A motion incidental to an appeal firom a County 
Court, not involving the decision of the appeal iteelt^ 



may be heard and determined by a single judge, and 
need not be made to the Divisional Court. 

Motion for leave to adduce further evidence at the 
hearing of an appeal from the City of London Court in 
a collision action. 

Cohen, Q,C,, and Butler Aepinall appeared for the 
appellants in support of motion. 

Johnston Waieon, for the respondents, took a prelimi- 
nary objection that the motion should have been made 
to a Divisional Court, Judicature Act, 1873, s. 46. 

Cohen, Q,C, : The application need not be made to a 
Divisional Court. Section 52 of the Judicature Act, 
1873, provides that in any matter pending before the 
Court of Appeal a single judge may give any direction 
incidental thereto which does not mvolve the decision 
of the appeal. And that provision is extended by 
Order LDl., rule 17, to appeals from County Courts to 
the High Court. 

Johntton TTa^^em having replied, 
Butt, J., overruled the objection. 

Solicitors: Oswald Clarkson for the appellants ; Tatbam, 
Oblein & Nash for the respondtents. 
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CJOURT OF APPEAL. 



In re Salmon. 
"Pbiest v. Upplbby. 



Cottrt of Appeal. 

Lord Eshxb, M.R. 

Cotton, LJ. 

Fry, L.J. 

May 13, 14. 

Practice — Appeal — Service of NUice of Appeal on Third 
PaHxe^—CoeU^Order L Vlil., rule 2. 

Appeal from Eeebwkxh, J. 

The ;>laintifr, as assignee of a beneficiary under a 
will, claimed to make the defendant Uppleby liable for 
a loss incurred on the realisation of an investment 
made by Uppleby while sole trustee, on the ground that 
the investment was improper. Uppleby contested the 
plaintiff's right, as ho also claimed to be indemnified by 
third parties, whom he served with a third-party notice. 
The third parties appeared and delivered a defence. 

Kekewidi, J., having dismissed the action, the plain- 
tiff appealed. The plaintiff did not serve notice of 
appeal upon the third parties, and they did not appear 
upon the appeal. 

It was objected on behalf of Uppleby that the appel- 
lant ought to have brought the third parties before the 
Court. 

Rule 2 of Order LVm. provides as follows: 'The 
notice of appeal shall be served upon all parties directly 
affected by the appeal, and it shall not be necessary to 
serve parties not so affected ; but the Court of Appeal 
may dnrect notice of the appeal to be served on all or 
any parties to the action or other proceeding or upon 
' Toi. mv. 



any person not a party, and in the meantime may post- 
pone or adjourn the hearing of the appeal upon such 
terms as may be just.' 

HaU, Q.C., and P. S. Stokes for the plaintiff. 

Warminffton, Q.C, and J. G. Wood for the defendant 
Uppleby. 

Decimus Sttargea for other defendants. 

The objection was overruled by the majority of the 
Court. 

The Master of the Rolls and Frt, L.J., held that 
the third parties were not persons directly affected by 
the appeal. It was for the defendant Uppleby to bring 
the third parties before the Court. His proper course 
was to have applied to the Court under rule 2 of 
Order LVIIL for leave to serve the third parties with 
notice of the appeal. Their lordships directed the case 
to stand over in order that the third parties mifht be 
served, the costs of the adjournment to be paid by the 
defendant Uppleby. 

Cotton, L.J., differed from the rest of the Court ex- 
cept as to the necessity of bringing the third parties be- 
fore the Court. In his lordship's view the case was not 
covered by the rules, but it was the duty of the appel- 
lant, independently of the rules, to bring before the 
Court all parties necessary for the hearing of the 
appeal. Assuming that rule 2 of Order LVIIL applied, 
the third parties were persons directly affected. 

Solicitors: H. Hocombe for the plaintiff; Hicks & Son 
for the defendant Uppleby ; Y. H. Bird for the other 
defendants. 
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^-ReGINA V, TOLSON. 



Crovm Case Beservtd. \ 
Jan. 26. May 11. / 

Bigamy — Bend fide and Beagonable Belief in Death of 
Husband or Wife— 2^ 8r 26 Vict. c. lOO, s. 67. * 

Case stated by Stephen, J. 

The prisoner was married on September 11, 1880. 

On December 13, 1881, her husband deserted her. 
She and her father made inquiries about him, and learned 
from his elder brother and from general report that he 
had been lost in a vessel bound for America which went 
down with all hands on board. 

On January 10, 1887, she went through the ceremony 
of marriage with another man. 

In December, 1887, her first husband returned from 
America. 

The learned judge directed the jury that a belief in 
good faith and on reasonable grounds that her husband 
was dead was not a defence to an indictment for 
bigamy. 

The jury convicted the prisoner, stating, in answer to 
a question from the learned judge, that she in good 
faith and on reasonable grounds believed her husband 
to be dead at the time of her second marriage. 

Henry for the prisoner. 

No counsel appeared for the prosecution. 

Their Lobdships (Lord Coleridge, C.J., Hawkixb, 
J,, Stephen, J., Cave, J., Dat^ J., Smith, J., Wills, J., 
Grantham, J., Charles, J. — Dsnhan, J., Pollock, B., 
Field, J., Hijddlebton, B., and Manisty, J., dissenti- 
entibus) held that the direction of the learned judge 
was wrong, and that the conviction must be qimshed. 

Conviction qtiashed. 
Solicitor : Atter, Whitehaven, for the prisoner. 



were abandoned: but the jury foimd the prisoner 
guilty upon the others. 

Lockwoody Q.C., and Harington, for the prisoner, 
contended that there had been no fiilse representation of 
an existing fact. 

Amphlett, for the prosecution, was not called upon 
to argue. 

The Court (Lord Coleridge, C.J., Mathew, J., 
Wills, J., Cave, J., and Grantham, J.) held that the 
prisoner had induced the prosecutor to believe that he 
would give him 100/. upon his signing the note, and 
that the prisoner had never intended to do so ; that by 
pretending that the 100/ was ready to be handed to the 
prosecutor upon his signing the note the prisoner had 
made a false representation of an existing fact. The 
conviction could accordingly be maintained upon the 
fourth Court of the indictment. 

Conviction affirmed. 

Solicitors : W. A. Tree, Worcester, for the prosecution ; 
iPrior, Church & Adams (agents for Matthews, Worcester) 
for the prisoner. 



^^«5^«j^^^}Regina r. Gordon. 

False Pretences — Money Lender — Promiesory Note for 
100/. obtained on Representation that 100/. toould be 
Advanced — False Bepresentation of Existing Fact, 

This was a case reserved by Lord Coleridge, C. J. 

The prosecutor (Brown), a farmer, seeing an adver- 
tisement in a county paper that prisoner was prepared 
to lend money on advantageous terms, applied to him 
for a loan of 100/. for two years. The prisoner agreed 
to lend this sum upon the prosecutor and his son sign- 
ing a document promising to pa^ 100/. m two years by 
quarterly instalments. The prisoner charged a fee of 
10«. Qd. for the expense of going over to the farm to 
look at the stock. The prosecutor and his son signed 
the promissory note and handed it to the prisoner, 
who then gave them not 100/., but 60/. in exchange, 
telling them that 40/. was the charge he made for tne 
advance. Upon this the prosecutor sought to return 
the 60/. Ultimately an indictment containing five 
counts was preferred against the prisoner — the first for 
obtaining \0s, Qd. by false pretences; the second for 
obtaining the promissory note for 100/. by false pre- 
tences ; and the fourth for inducing the prosecutor and 
his son to make the promissory note for 100/. by the 
fiilse pretence that the prisoner was prepared to pay 
them or one of them 100/. The third and fifth counts 



Chancery Divieion.^rj.^^^ r. The Southern Counties 
Mav8 J Deposit Banx. 

Bill of Sale — * True copy ' — Wrong Date — Unregistered 
Deed of Qift — Subsequent Registered BUI of Sale — 
* Security for money ^ — Delaying Creditors — D^ence — 
Bill of Sale Acts, 1878, ss. 4, 8 ; and 1882, s, a— 
13 EUz, c. 5. 

On September 8, 1885, T. G. Tuck assigned his house- 
hold furniture to Jiis wife absolutely. The deed was 
not registered as a \)ill of sale. On April 5, 1888, he 
executed a bill of sale of the same furniture to the 
del'endants, as security for a loan. This bill of sale was 
registered as such, but the copy required by section 10, 
subsection 2, of the Bill of Sale Act, 187fe, to be filed 
with the registrar stated the date as ' March ' instead 
of ^ April,' though the affidaidt under that section 
stated the correct date. On July 31, 1888, Tuck died, 
and the defendants seized the furniture. The widow 
then brought this action for an injunction and damages, 
claiming that the furniture belonged to her under the 
deed of gift. The defence was that the defendants 
were entitled to the possession of the furniture under 
their bill of sale. This was the trial of the action. 

J. G. Butcher^ for the plaintifi*, contended that the 
defendants' bill of sale was bad, inasmuch as the copy 
filed was not a ' true copy ' within section 10, subsec- 
tion 2, of the Act of 1878. 

Arnold White, for the defendants, contended that error 
in the copy filed was a mere clerical error and would de- 
ceive nobody; that the plaintiff's deed of gift was a 
* bill of sale ' within section 4 of the Act of 1878, and 
therefore required registration, and that, being unre- 
gistered, it was void as against the defendants, and also 
that under 13 £liz. c. 5 the deed of gift was void as 
tending to delay, hinder, or defeat crecQtors. 

Butcher in reply. 

Kay, J., without deciding the question whether the 
requirements of the Act of 1878 as to filing a • true 
copy * had been su1)stantially complied with, held that 
the defendants' claim failed on two other sufficient 
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ffrounds — first, that the deed of gift was not a ' security 
for the payment of money/ and therefore was not void 
as against the defendants under the Bills of Sale Acts, 
though unregistered ; and secondly, that the defenduits 
were not at liberty now to raise the defence of the 
statute 18 Eliz. c. 6, since they were not defending as 
i^ditors, but simply as persons entitled to the posses- 
sion of certain specific property, and had not raised Uie 
defence of the statute of Elizabeth by their pleadings, 
and that if there was such a ground of defence it should 
have been raised by ooimterclaim or by a separate 
action by the defendants on behalf of themselves and 
all other creditors, and that they could not be allowed 
to raise that defence now. The plaintiff was entitled 
to a judgment for an injunction, an inquiry as to 
damages, and to the costs of the action. 

Solicitors : Foss k Ledsam for the plaintiff ; Prince & 
Ayres for the defendants. 



Chancery Division, 
Stirling, J. 
May 2, 3, 7. 



1 7n re Milleb. 

J OhAPKAN 17. MiLLBB. 



Practice— Emdence-^Chief CUrlie CerMcate— Sum- 
mons to Vary — Non-admissibility of JEvidefice not 
Entered— Certificate. 

In this administration action the plaintifi", a solicitor, 
had carried in a claim for 44/. IQs. Zd. in respect of a 
bill of costs, which he alleged had been incurred by 
the testator during his lifetime. The diief clerk had 
allowed the claim, and the certificate contained the 
following statement : * The evidence produced on the 
account consists of the affidavit of the defendant and 
Arthur John Taylor, filed June 6, 1888.' In this affi- 
davit the defendant, who was the administratrix of the 
deceased, simply stated that she was unable to say 
whether the claim was well-founded or not. The 
defendant took out a summons to vary the certificate. 
The plaintiff contended that the affidavit referred to in 
the certificate was not the only evidence in support 
of the claim, and that upon the hearing of the sum- 
mons the judge ought to take into consideration further 
•evidence which had been adduced upon the summons. 

Oraham-Hastingsy Q.C.^ and BeddaU for the plaintiffl 

Pearsony Q,C., and Farwell for the defendant. 

Stislikg, J., held that the only evidence which he 
•could properly look at upon the summons was that 
which was stated by the chief clerk as that upon which 
he founded his conclusion — i.e, the affidavit mentioned 
in the certificate. Upon that evidence his lordship came 
to the conclusion that the finding of the chief clerk was 
not warranted, and that the proper course was to set 
aside the certificate and refer the matter back a^^ain to 
chambers in order that it might be fully investigated. 
In the present case, however, fresh eviaence haabeen 
adduced upon the summons, and the plaintiff had been 
•cross-examined, and, as all the materials for the de- 
cision of the matter were now before the Court, his 
lordship thought he was not bound simply to send it 
back to chambers, but that judgment ought to be 
exercised. Under these circumstances, and for that 
reason alone, he considered the fresh evidence, and upon 
it disallowed tbe plaintifiTs claim. 

Solicitors: Davidson & Morris; K. Chapman. 



Chancery Division.^ In re St. Lttkb's Vebtbt, Middlb- 

StIBLUTG, J. > SBl, AKD THE SCHOOL BoABD 

May 4, 11. J fob Lobdov. 

Lands Clauses Consolidation Act, 1846, «. ^^^— Compul- 
sory Purchase-—^ WHfid refusal*— Costs. 
In May, 1882, the vestry entered into an agreement 
with the promoters of the Regent's Canal, City, and 
Docks Railway Company for a sale to them of certain 
lands belonging to the vestry. The company afberwaids 
obtained their Act of Parliament, ana on March 19, 
1888, ratified and adopted the agreement. 

In 1884 the School Board for London served the 
vestry with notice to treat for a portion of the lands agreed 
to be sold to the railway company. The value of the 
land for which the Sch<x)l Board desired to treat was 
duly assessed, and the board required the vestry to 
show title to the property. The vestnr, however, were 
advised by their solicitor that, in order to avoid pre- 
judicing their position with regard to their contract 
with the railway company, it would be better not to 
furnish an abstract, but to leave the School Board to 
take possession under the provisions of the Ijands 
Clauses Act. 

The School Board accordingly paid the purchase 
money into Court, and upon a petition by the vestry to 
obtain payment out the question arose whether there 
had been on the part of the vestry a * wilful refusal ' to 
show title withm the meaning of section 80 of the 
Lands Clauses Act, and consequently whether the 
School Board were relieved from piling the costs. 
W. Pearsony Q.C,, and Bradford for 3ie vestry. 
Kirby for the School Board. 

Stiblibo, J., said that the construction of the Act 
was now settled beyond his power to deal with it. The 
question was what meaning was to be g^ven to the 
word 'wilful ' in section 80 of the Act. That question 
came before the Court in 1848 in the case of Ec parte 
Bradshaw, 17 Law J. Rep. Chanc. 454; 16 Sim. 174, 
when Shadwell, V.C, said that the Legislature meant 
by the words ' wilful refusal ' a refusal arising from an 
exercise of mere will or caprice, and not from an exer- 
cise of reason. The same question came before Lord 
Langdale in JRe The Windsor, Staines, ^c, Bailway Act, 
12 Beav. 522, and before Eindersley, V.C., in the case 
of In re The Commissioners of Ryde, 26 Law J. Rep. 
Chanc. 299, in both of which a similar construction 
was put upon the words. Those cases had never been 
dissented from, and at this distance of time it was not 
competent for his lordship to put any other construction 
upon the words ' wilful refusal ' in this Act of Parlisr 
ment. His lordship then considered the circumstances 
of the present case, and came to the conclusion that 
there had been no * wilful refusal ' by the vestry within 
the meaning of the Act, and consequently held that 
the School Board must pay the costs according to the 
Act. 

Solicitors : Wild, Browne & Wild for the vestry ; Gedge, 
Kirby & Millett for the School Board. 



>-J26 Lane. Ex parte QtkZR, 

Bankruptcy Act, 1883 (46 ^ 47 Vict, c. 52), ss, 4(c), 4&— 
lyaudulent Preference — Payment to revive Statute^ 
barred Debt. 



Appeal by tsustee against 

Court judge admitting proofs. 
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J. L., in 1862, bequeathed 8,000/. in trust for J. F. 
for life, after his death such sum to be divided between 
his children W. F. and A. L. In 1876 the benefidaries 
amed that the money should be paid to J. F., to be 
adyanced to the bankrupt, the husband of A. L. In 
1879 the bankrupt ceased Trying interest. In 1888 the 
buikrupt^ being in difficulties, sent a sum of 6/. to J. F. 
with the expressed intention of reviying the debt of 
d^OOO/., haying regard to his possible bankruptcy. The 
trustee rmected the proof, considering that the payment 
was fraudulent and yoid, and that it did not reyiye the 
debt. The County Ck>urt judge held that it did not 
amount to a firaudulent preference within section 48 of 
the Bankruptcy Act, ISSS^ and that the proofs must be 
admitted. 

R. Vaughan Williams, Q.C., and Poyser for the 
trustee. 

Yat&'Lee for the respondents. 

The GoiTKT (FiBLD, J., and Gave, J.) held that the 
intention of the bankrupt being to reyiye a real debt, 
and not to prefer one creditor before others, the appeal 
must be allowed. 

Solicitors : Bavin k Daynes (Norwich) for the trustee ; 
8. Linay & Co. (Norwich) for the respondents. 



I Be Lamb. 



Queen^s Bench Dioisian, \ 
April 30. / 

SoUcitar and Client— Bill of Co&te—Taxatiwtr-^Probate 
Duty. 

The taxinjpr-master having allowed a solicitor to enter 
in his bill of costs against a client a sum paid for probate 
duty, the client appealed to Mathsw, J., in chambers, 
who affirmed the master's decision, l^e taxing-master 
of the Probate Division reported that it was the in- 
variable practice in that division to include the amount 
paid for probate duty in the bill of costs and not in the 
cash account. 

Woollett for the appellant. 

Cfore for the respondent. 



The CovBT (Pollock, B., and Mahistt, J.), held that 
the amount paid for probate duty was rightly included 
in the bill of costs. 

Solicitors : W. Brewer, for the appellant ; Palmer & Bull 
for the respondents. 



Quern's Bench Division, \ Mabtox (PenTioirBK) v, Gh)K- 
May 2. / rill (RESP02n>ENT). 

Coun ty Council — Nomination Paper — Name of EUctoral 
Division omitted in the Headmyfor Form of Nomina^ 
Hon, 

By a special case, stated for the opinion of the Court 
pursuant to an oider, it appeared that the petitioner 
was a candidate at an election for the office of county 
councillor for the Lonsdale South electoral division for 
the county of Lancaster j that nine nomination papers 
nominating the petitioner were delivered. These nine 
nomination papers were in every respect complete, with 
the exception that in none of them was the name of the 
electoral division inserted. The space at the top of 
each of the printed forms had been left blank — ^thus : 
* Lancashire. Local Government Act, 1888. Election 
of County Councillor for the Electoral Division 
of .' The deputy-retuminff officer allowed an ob- 
jection in writing by the respondent to the petitioner s 
nomination on the groimd that the division was not 
specified, decided that the nine nomination papers of 
the petitioner were invalid, and published the name of 
the respondent as elected. Aj^amst this decision the 
petitioner had presented a petition. The auestion for 
the Court was whether the decision of the deputy- 
returning officer was right, 

Austin for the petition. 

B. 8. Wright for the respondent. 

The OoiTRT (Mathbw, J., and Gbakthak, J.) held 
that the deputy-returning officer was wrong in his de- 
cision, and that the petition must be allow^. 

Solicitors: Crowders k. Vizard (agents for Clark, Ogle- 
thorpe & Son, Limcaster), for the petitioner ; T. R. Har- 
greaves (agent for Johnson & Tilly, Lancaster), for the 
respondent. 
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Vaoliano Bbothbbs r. The 

QOVEBNOB AND COMPANT OF 

THE Bank of England. 



COURT OF APPEAL, 

Court of Appeal. 

LoBD Usher, M.R 

Cotton, L.J. 

Lindley, L.J. 

BOWEN, L.J. 

Fry, L. J. 

Lopes, L.J. 

May 2L J- 

Baiiker — Bill of Exchange— Forged Instrument — Neg- 
lif/ence—Bille of Exchange ^c^, 1882 (45(^*40 Vict 
c. Gl), *. 7, 9ub8. 3. 

Appeal by the defendants from a judjpnent of 
Charles, J. (reported 68 Law J. Rep. Q. B. 27). 

The Attomet/'General (Sir R. E. Webster y Q.C.\ 
H. B. OreenCf Q.C., and B, G. Arbuthnott for the de- 
fendants. 

Sir C. Russell, Q.C., Finlay, Q,C., and Hollams for 
plaintiffs. 

Their Lordships (Lord Eshbb, M.R., diss.) dismissed 
the appeal. 



>Fry V, Moore. 



Court of Appeal. 
LlNDLE7, L.J. 

Lopes, L.J. 
May 17. J 

Practice — Writ — Defendant out of Jurisdiction— Sub- 
stituted Service — NulUty or Irregularity — Order IX., 
rule 2. 

Appeal of the defendant from the order of Field, J., 
and C;AV£, J., refusing an order to .set aside the writ of 
summons and all subsequent proceedings in the action. 

VOL, XXIV. 



W. S. Bohsnn for the defendant. 

Macaskie for the plaintiff. 

Tlieir Lordships held that substituted service imder 
Order IX., rule 2, of a writ or summons, in Form 1, 
issued against a defendant out of jurisdiction is an 
irregularity ; but it does not annul a judgment entered 
upon default of appearance, if the defendant has taken 
important proceedings in the action inconsistent with 
its nullity or has otherwise waived the irregularity. 

Field v. Benriett, 56 Law J. Rep. Q. B. 89, ap- 
proved. 

Solicitors : John Greenfield for the plaintiff ; A. W. Mills 
for the defendant. 



Court of Appeal, 
Lord Esher, M.R. 

Cotton, L.J, ^Stokbll v, Niven. 
Fry, L.J. 
May 18. 

Statute of Frauds ^Agreement for Ledse — Names of 
Parties—Signature by Tenant— ^20 Car, II. c, S, s. 4. 

Appeal from decision of Kay, J., noted cmte. at p. 80. 
RenshaWf Q. C, and Davenport for the appellant. 
Marten, Q.C., and W. R. E. Barker, for the respon- 
dent, were not called upon. 
Their Lordships dismissed the appeal, with costs. 

Solicitors: Iliffe, Henlay k Sweet (agents for Mabane, 

South Shields, Durham), for appellant ; Bell, Brodrick 

& Gray, for respondent. 
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Chancy -^^^1 Tuck v. The Southern Counties 

^^^\i' ( Deposit Bank. 

May 17. J 

Practice-^udgment^Fund in Court— Order for Pay- 
ment (mt^Appeal—Stay of Execution pending 
Appeal—^ Special Circumstances '—Affidavit^ Rules of 
Court, 1888, Order LVIIL, rule 16. 

Motion. 

Muir Mackenzie, for the defendants in this case, noted 
ante, p. 66, applied for a stay of execution, pending an 
appeal, so far as related to the order for payment out of 
the 50/. which had been paid into Court by the plaintiff. 

Butcher, for the plaintiff, argued that a stay could 
only be granted if special circumstances were shown by 
affidavit (* Annual Practice,* p. 786 ; Rules of Court, 
Order LVIIL, rule 16). No such affidavit had been 
filed. 

Kay, J., in refusing the application with costs, said 
that it was a common practice to grant an application 
like the present if made at the time of judgment, when 
the judge had the facts fresh before him ; but, if made 
subsequently, special circumstances must be shown by 
affidavit. 

Solicitors : Prince & Ayres ; Foss & Ledsam. 



■}■ 



Chancery Division, 

StIKLING, J. ^DOERING V. DOEBINO. 

May 15. 

Trust — Defaulting Trustee — Derivative beneficial In- 
terest — Mortgage of Trustee's Interest — Priority, 

J. A. E. Doering, by his will dated in 1866, appointed 
his wife, the defendant, Mrs. Doerinff, and a son trustees 
and executors of his will, and after directing his trustees 
to pay the income of his residuary estate to his widow 
during life or widowhood, he directed them to hold the 
same upon trust for the benefit of his children equally. 

The testator died in 1866, and the will was proved 
by Mrs. Doering alone. In 1872 a second trustee was 
appointed. In 1876 an administration action was com- 
menced, and in July, 1876, judgment was given in the 
action, directing the usual accounts and inquiries. 

In December, 1879, the chief clerk certified that 
3,141/. was due firom Mrs. Doering to the testator's 
estate. 

By an order made in July, 1880, on further consider- 
ation the trustees were directed to transfer into Court 
(as they duly did) to the credit of the action, ' loss on 
trust funds account,' 1,598/. Mrs. Doering died insol- 
vent in 1883. 

In 1877 Mrs. Doering had acquured an interest in the 
shares to which two of her sons, Frederick and Arthur, 
were entitled under the will. She was entitled as 
mortgagee of Frederick's share for 2,500/. ; and she was 
entitled to Arthur's share as mortgagee for 300/. and 
260/. respectively, and also as assignee of the ultimate 
• equity of redemption. 

By an indenture of November 21, 1877, Mrs. Doering, 
after reciting that she was entitled under the testator's 
will to a life interest in the residue, and also that she 
was absolutely entitled to the two shares above referred 
to, mortgaged all her interest under the will to Colonel 
Fyler to secure the sum of 900/. and interest. 

Colonel Fyler claimed to have his mortgage paid out 
of the fund in Court in priority to the claims of the 



estate of the testator. A summons was taken out by 
the plaintiffs in the action for the purpose {inter alia) 
of determining this question. 

Pearson, Q. 6'., and Warrington for the plaintifis. 

Graham Hastings, Q,C,, and Dauney for Colonel 
Fyler. 

Buckley, Q.C., and Edward Beaumont, Swinfen Eady, 
Tremlett, Homell, H. L, Eraser, and F, H, Law for 
other parties. 

STiBLiNe, J., held that the case fell within the prin- 
ciple of Jacubs V. Rylance, 43 Law J. Rep. Cbanc. 280 ; 
L. R. 17 Eq. 341, and that consequently Colonel Fyler 
was not entitled to be paid in priority to the estate. 
It was admitted that if Mrs. Doering had become en- 
titled directly under the will she could have claimed 
nothing while she was in default, and that her assignee 
could not stand in any better position, inasmuch as the 
Court treated a defaulting trustee as having received 
his. share in anticipation. The same principle applied 
where, as in the present case, the trustee was entitled 
not directly but derivatively. 
Solicitors: Oehme, Summerhays & Co.; Eardley-Holt, 

Hulbert & Smith; Vandercom & Co.; Freshftelds & 

Williams. . 

Chancery Division, *] 

StIBLING, J. ^KlNKAIBB V, TbOLLOPE. 

May 15. J 

Mortgage — Legal Tender — Interest — Disputing Right to 
Redeem — Costs, 

Further consideration and summons. 

In 1870 the defendants mortgaged No. 11 Hereford 
Gardens to the plaintiffs, to secure 12,000/. and interest, 
and the mortgage contained^ the usual covenants for 
payment of principal and interest, and a proviso for 
redemption in the usual form. In 1872 thev sold the 
equity of redemption to the Earl of Glasgow for 9,100/., 
and in 1875 he gave a further charge upon the property 
to secure 8,000/. and interest. Shortly before I^ovem- 
ber, 1886, the plaintiffs applied to the defendants for 
payment of the 12,000/. and an arrear of interest then 
due. The defendants expressed their willingness to 
pay upon having a transfer of the plaintifiia' mort- 
gage for 12,000/.; but the plaintiffs denied the 
rignt of the defendants to redeem, except upon 
payment of both sums, the 12,000/. and the 8,000/. 
In November, 1886, the plaintifis commenced an 
action in the Queen's Bench Division against 
the defendants upon the covenant to pay the 12,000/. 
and interest. On November 18, 1886, the defendants 
took out a summons to stay the action on their paying, 
within the month, the 12,000/. and interest, and asking 
that the mortgage of 1870 should be transferred to 
them. Ultimately a special case was settled, and this 
was transferred to Stikling, J., who held that the 
plaintiffs were only entitled to judgment on the terms 
of reconveying the property to the defendants, subject 
to such equity of redemption as might be subsisting in 
any person other than the defendants. The case is re- 
ported in 57 Law J. Rep. Chanc. 905. Subsequently 
accounts were directed to ascertain the amount of 
principal and interest due to the plaintiffs on their 
mortgage. The chief clerk found that the plaintiffs 
were entitled to interest up to the date of actual pav- 
ment. The defendants took out a summons to vary the 
certificate by disallowing all interest after November 18, 
1886, the date of the summons to stay proceedings, an4 
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upon the further conflideration they raifled the question 
T^ether the plaintifis, having unsuccessfully contested 
their right to redeem except on payment of both sums, 
ought not to be deprived of the costs to which as mort- 
gagees they would otherwise be entitled. 

Buckley, Q,C,, and H&rsburgh for the defendants. 

Qrakam Haatinffs, Q.C, and Frank Evans for the 
plaintiffs. 

Stiblikg, J.y held that, in order to stop interest run- 
ning, it was necessary, first, that there should be an 
actual tender of the money ; secondly, that from the 
date of the tender the mortgagor should always keep 
the mone^ready^ and he dismissed the summons. Upon 
the question of costs he said that, although the claim of 
the plaintiffs was practically a denial of the defendants' 
right to redeem, they had not set up a purely frivolous 
and vexatious case. The costs of and consequent upon 
the summons to stay the action from the time when 
it was referred by the master to the Divisional Court to 
the time when the special case was disposed of would 
be disallowed, the defendants paying all the other costs 
of the action. 



Solicitors: Trollope & Winckworth; 
Pears. 



Burrows, Barnes k 



Bankruptcy. \ In re Parfitt. Bx parte The Boakb 
May 21. / op Tkadb. 

Bankruptcy — Cants— Taxation — Solicitor's Charge for 
Conveyanciny — Bankruptcy Bules, 1886, rule 112, and 
Appendix II.— Scale of Solicitor^ Costs, No. VII., 
General Regulations, rules 1, 2. 

Motion to review the taxing-master's taxation of 
costs on the ground that, as the estimated assets of the 
debtor did not exceed 300/., the solicitor's remuneration 
for conveyancing business, which had been allowed in 
accordance with the General Order under the Solicitors' 
Bemuneration Act, 1881, ought to have been allowed 
on a lower scale — namely, at three-fiffchs of the amount 
allowed. 

The Bankruptcy Rules, 1886, rule 112, provides: 
* (1) The scale of costs set forth in the appendix and 
the regulations contained in such scale shall, subject to 
these Kules, apply to the taxation and allowance of 
costs and charges m all proceedings under the Act and 
these Rules ; (2) subject to the provisions of No. 1 of 
the scale of costs, where the estimated assets of the 
debtor do not exceed the sum of 3(X)/., a lower scale of 
solicitor's costs shall be allowed in all proceedings 
under the Act in which costs are payable out of the 
estate — namely, three-fifths of the charges ordinarily 
allowed, disbursements being added.' And by Appen- 
dix II. (Scale of Solicitors' Costs), No. VII., General 
Regulations : ' (1) All costs, save as in this scale pro- 
vided, which shall be properly incurred under the pro- 
visions of the Act or Rules, shall be allowed on the 
"lower scale" in Appendix N to the Rules of the 
Supreme Court, 1883.' ' (2) In respect of business 
connected with sales, purchases, leases, mortgages, and 
other matters of conveyancing, and in respect of other 
business not being business transacted in Court or in 
chambers, and not being otherwise contentious busi- 
ness, the solicitor's remuneration shall be regulated by 
the General Order under the Solicitors' Remuneration 
Act, 1881, for the time being in force.' 

Muir Mackenzie for the Board of Trade. 

^hUm Cross for the trustee. 



Cavs, J., held that it was not intended that the 
second paragraph of rule 112 should apply to cases in 
which the scale of costs is by rule 2 of the General 
Regulations regulated by the General Order under the 
Solicitors' Remuneration Act, 1881, so as, in the case 
of bankruptcy estates not exceeding 300/., to cut down 
a second time by two-fifths the reduced charges allowed 
in small transactions by that Order, and that the taxa- 
tion ought not to be reviewed. 

Motion dismissed. 

Solicitors : Solicitor to the Board of Trade ; W. R. Davies 
Dolgelly, for the trastee. 



n f n t T\- • ' ^ Stevens v. The JuflxicBs op 
Queens Bench Divmm. I ^^B Sharnbrook Division 
May 3, 6. J of Bedford. 

Licensing — Conviction of Licensed Person — Authority to 
Owner to Carry on Business — Application by New 
Tenant for Renewal—^ Geo. IV. c.61, s. 14—37 4r 38 
Vict. c. 49, s. 15. 

Special case stated by the Quarter Sessions of Bed- 
fordshire. 

In 1887 a license in respect of a publichouse at 
Riseley was granted to one Ellis Nutter. In January, 
1888, Nutter was convicted of felony, and in February 
the landlord, having taken possession, applied for 
authority to carry on the business until the next special 
licensing sessions on March 6, 1888, but it was granted 
till the following sessions on April 6, 1888. He placed 
the appellant in the house as manager. On April 6 the 
appellant, having become tenant, applied for a transfer 
of the license to himself, but the application was re- 
fused. On September 7, 1888, the appellant applied to 
the general annual licensing sessions for a renewal of 
the license granted to Nutter, but this application was 
ahso refused ; and upon appeal the Court of Quarter 
Sessions affirmed the decision of the justices, subject to 
the present case. 

Paterson and Lindsell, for the appellant, contended 
that, upon the true construction of 37 & 38 Vict. c. 49, 
s. 16, and 9 Geo. IV. c. 01, s. 14, the appellant was 
right in applying for a renewal of the original license 
to Nutter instead of a new license. 

H. D. Bonsey and II. M. Monckton, for the respon- 
dents, were not called upon. 

The Court (Field, J., and Cave, J.) held that the 
application should have been for a new license, and not 
for a renewal. Under section 16 of 37 & 38 Vict. c. 
49, the appellant might have applied at the 'next' 
special sessions for a renewal ; but, having failed to do 
so, he could afterwards only apply for a new license. 

Appeal dismissed. 

Solicitors : Graham & Chater (for Mitchell & Webb, Bed- 
ford), for the appellant ; Garrard & Allen, Olney, for the 
respondents. 



»Lba v. Ciiabrington. 



Queen's Bench Division. \ , 
May 9. y 

False Imprisonment — Issue of Warrant for Atrest under 
Criminal Law Amendment Act, 1886, *. 10 — Judicial 
Act. 

Section 10 of the Criminal Law Amendment Act, 
1886 (48 & 49 Vict. c. 69), provides that, * If it appears 
to^any justice of the peace on information made before 

Dig nrzezruf xu \^y^pcL\^ 



72 



[VOL. 24.] 



THE LAW JOURNAL. 



rKOTEB OF OASBB. 
L May 25, 1889. 



him on oath by ... . any person who, in the opinion 
of the justice, is bondjide acting in the interest of any 
woman or girl, that there is reasonable cause to suspect 
that such woman or girl is unlawfully detained for im- 
moral purposes by any person in any place within the 
jurisdiction of such justice, such justice may issue a 
warrant authorising any person named therein to search 
for ... . such woman or girl,' &c. The justice of the 
peace issuing such warrant may by the same or any 
other warrant cause any person accused of so unlaw- 
fully detaining such woman or girl to be apprehended 
and brought before a justice and proceedings to be taken 
for punishing such person according to law. 
In an action for false imprisonment and malicious 

Prosecution the statement of claim alleged that the 
efendant falsely and maliciously appeared before a 
police magistrate and laid an information against the 
plaintiff for unlawfully detaining for immoral purposes 
a certain girl against her will, on which said information 
a warrant was issued for the arrest of the plaintiif. At 
the trial before Grantham, J., and a jury, the plaintiff 
proved that the defendant appeared before the magis- 
trate, and, upon a statement which had been made to 
the defendant by a third party, laid the information 
complained of, upon which the magistrate issued a 
search warrant and a warrant for the arrest of the 
plaintiff. 

Morten and QUI for the plaintiff. 

^PCa^l for the defendant. 

The Court (Pollock, B., and Manistt, J.) held that 
the case came within the decision in Hop^ v. Evered, 
65 Law J. Rep. M. C. 146 ; that the act of the magis- 
trate in issuing the warrant for the arrest was a judicial 
act, and an answer to the action. 

Solicitors : G. Kebbell for the plaintiff j C. V. Young & Co. 
for the defendant. 



THoRNSBT Local Board v, 
Quegn*s Bench Division. \ Monarch Iitvestment 
May 16. ] Bthlding Society and 

[ Otherb. 

Public Health— Local Oovernment Act, 1868 (21 «S* 22 
Vict. c. 98), *. eS— Public Health Act, 1875 (38 |- 39 
Vict. c. 66), *. 257 — Apportioned Expenses — Charge 
on the Premises — Limitation of Action — Real Pj-o- 
periy Limitation Act, 1874 (37 §• 38 Vict. c. 58), s. 8. 
By section 63 of the Local Government Act, 1858, 
and section 257 of the Public Health Act, 1875, ex- 
penses incurred by the local authority, for the repay- 
ment of which the owner of the premises for or m 
respect of which the same are incurred is liable, are 



declared to be, until recovery, a charge upon the pre- 
mises in respect of which they are incurred. 

A local authority having, in 1876, carried out certain 
paving expenses in accordance with the provisions of 
the Public Health Acts, the expenses were apportioned 
in 1885, and in 1886 notice of the apportionment was 
served upon the owners of the premises and demands 
for payments made. 

In 1880, no payment having been made by the de- 
fendant, one of such owners, the Board applied in the 
County Court for a declaration that the apportionment 
was a charge upon the premises, and for a direction to 
sell the premises to give effect to the said charge. 

MaetnoTTan for the plaintiffs. 

M. Lush' for the defendants. 

The Court (Matiiew, J., and Grantham, J.) held 
that the expenses became a charge upon the premises at 
the date when they were incurred, and that, therefore, 
the time limited by section 8 of the Real Property 
Limitation Act, 1874, ran from the date of the com- 
pletion of the work, and not ftK)m the date of the ap- 
portionment, and that the plaintiU's remedy against the 
premises was barred. 

Appeal allowed. 
Solicitors : A. C. Tatham for the local board ; 
W. H. Withall k Co. for the defendants. 



Probate, Divorce, and^ 
Admiralty Division, i>ELLAM .?\ Ellau. 
May 20. J 

Petition for Dioorce — Leave Granted by Court to give 
Evidejice by Affidavit Special Circumstances, 

This was a wife's petition for a divorce on the ground 
of her husband's desertion and adultery. The desertion 
was proved, and also the fact that the respondent had 
gone through the ceremony of marriage with another 
woman in America, but there was no evidence as to the 
subsequent cohabitation between the parties to the 
bigamous marriage. 

Butt, J., held that, under the statute, the mere proof 
that the ceremony of bigamous marriage had been per- 
formed was insufficient, and that there must. be substan- 
tive evidence of the adultery. On the application of 
counsel, however, proof of the adultery was allowed to 
be completed by affidavit of two responsible persons in 
America, but it was to be clearly understood that the 
Court would not readily yield to such applications, and 
that this was only granted under the exceptional 
circumstances of the case. 

Bargrave Deane for the petitioner. 

Solicitors : Godfrey, Rhodes, Firth & Co. (agents for T. 
W. Piercy, Huddeisfield). 
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HOUSE OP LORDS. 

Hcuee ofLorde, 
Nov. 80,I)ec. dj 
1888. 
May 27, 1889. 

Maritime Lien — Diebureements by Mtuter for Necee-' 
emriee^Admireilty Court Aet^ 1861 (34 ^ 26 Vict. 
c. 10), a. 10. 

Thia was an appeal from a decision of the Court of 
Appeal (reported 66 Law J. Rep. P. D. & A. 100), 
wnich affirmed one of Butt, J. 

Finlay, Q.C., and A. E. NeUon, for the appellant. 

Sir W, PkSlinwre and J, Goreil Bamee, Q.C., for the 
respondent. 

Cfur. adv. vuU. 

Their Lohdbhipb (Lobd Halbbitbt, L.C., Lobd 
Waibon, and Lobd Magnaghtbn) held that 24 & 26 
Vict. c. 10, s. 10, has not conferred on the master of a 
ship a maritime lien for necessary disbursements. 

Deeition qftke Court 4^ Appeal reeereeA, 

Solidtors : Lowless k. Co. for the appellants ; Ingledew, 
Inoe k Colt for the respondents. 

TOL. XXIY. 



Houee of Lordi.'\ Ajs:vB3nr Knowibb & Sons (Lim.) 
Marcn 7, 8. > and othbbs v. The Langashibb and 
June 4. J Tobkbhibb Railway Company. 

Canal Company — Bigkt of Support — Mines and 
Minerale — Beetrietion on Working by Owner. 

This was an appeal from a decision of the Court of 
Appeal (reported 67 Law J. Rep. Q. B. 160) which 
amrmed one of Oatb, J. 

The Attomey-Oeneral {Sir B. E. Webster, Q.C.), Sir 
H. Davey, Q.C., Hewn ColUns, Q.C, and John Hixon 
for the appellant. 

Sir C. Bueeeil, Q.C., W. C. Guliy, Q.C., and Smyfy 
for the respondents. 

Cur, adv. wit. 

Their Lobdshipb (Lobd Halbbuby, L.C., Lobd 
Watbon, Lobd Bbamwbll, Lobd FiTBeBBAU), and 
Lobd Magnaqhten) dismissed the appeal, with costs. 

Solicitors: Rowdiffes, Rawle k Co. (for Follagar k 
Hulton, Bolton), for the appellants ; Clarke, WoMicock 
k Roland (for Mooihonse, Manchester) for the respon- 
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COURT OF APPEAL. 



In re Ebsworth Aum Tidet's 

COKTEAOT. 



Court of Appeal, 

Lord Eshsr, M.R. 

Cotton, L.J. 

Fry, L.J. 

May 24. 

Vendor and Purchaser — Estate *pur autre vie* — JJe- 
strictive Covenant — Mortgage to Trustees of Building 
Society — Society wound up — Sale by some of Idgmda- 
tors-^Companies Act, 1862 (25 ^ 26 Vict c. 89), ss. 95, 
199, 203. 

Appeal from decision of North, J. 

On June 4, 1666, certain property was mortffa^ed in 
fee to the trustees of a building society, ana it was 
provided by the deed that, in case of default by the 
moftffigot, the trustees for the time being were to hold 
the property on trust, if and when required by the 
directors of the society to sell the property. The 
receipts of the trustees wero to be good discharges for 
the purchase-money. 

On November 12, 1872, an order was made by 
Malins, V.C, for winding up the society, which was an 
unregistered company. On December 16, 1872, he 
made an order appointing six of the directors of the 
society official liquidators, and declared that all the 
acts required or authorised by the Companies Act to 
be done by official liquidators might be done by any 
two of them. On January 13, 1873, he made a fiir'Jier 
order that ' all such property real and personal includ- 
ing all interest, claims, and rights, as to and out of pro- 
perty real and personal including things in action, as 
may belong to or be vested in this society, or to or in 
any person or persons in trust for or on behalf of the said 
society do vest in the official liquidators of the society ; 
and it is ordered that the said official liquidators be at 
liberty to exercise any of the powers conferred on them 
by section 96 of the Companies Act, 1862, without the 
sanction or interference of the Court in pursuance of 
section 96.' 

On May 9, 1877, two of the liquidators conveyed 
the property discharged from the mortgage to a prede- 
cessor in title of the present vendor. The present 
vendor agreed to sell an estate pur autre vie to the 
present purchaser. 

A summons was taken oat under the Vendor and 
Purehaser Act, 1874, raising, amongst others, the 
following objections to the title of the vendor (1) that 
the property was subjective to a restrictive covenant 
with regard to building which had not been disclosed ; 
(2) that the power of sale could only have been exer- 
cised by the trustees of the society, and that two of the 
liquidators could not convey a legal estate which was 
vested in six. 

North, J., overruled these objections. The purohaser 
appealed. 

Cozens-Hardy, Q.C, and P. F. Wheder for appel- 
lant. 
Everitt, Q.C, and T. C, Wright for the respondent. 
Their Lordships held (1) that, as after the purchase 
was completed the purchaser could apply to the Court 
under the Settled Estates Act, 1877, for a sale of the 
property, and that on a sale of the property it would 
realise less by reason of the restrictive covenant, thfs 
purchaser's objection was a good one; (2) that th^ 
liquidators could exereise the power of sale* on the 
mortgage; but held by Cottow, L.J., and Fry, LJ. 



(Lord Esher, M.R., dissentiente), that two of the 
liquidators could not convey the legal estate vested in 
six. 

Appeal allowed. 

Solicitors : E. Dean for appellant ; Terrell, Atkinson k 
Winstanley for respondent. 



In re 



FaWCBTT AMD 

Contract. 



HOLKIGS' 



Court of Appeal, 

Lord Eshbr, M.R. 

Cotton, L.J. 

FjiY, L J. 

May 28, 29. 

Vendor and Purchaser — Restrictive Covenant — Auigns 
not mentioned^ Misdescription in Particulars — Com- 
pensation Clause. 

Appeal from a decision of North, J., in chambers. 

The trustees of the late Oeorge Fawoett put up for 
sale by auction certain property which had belonged to 
him at Wakefield. One Holmes bid for and was declared 
the purchaser of Lot 1, which was described in t^e 
particulars as follows : ' All that messua^^e or dwelling- 
house known as Quay House, situate m Teale Street. 
Wakefield, with the buildings, yard, stables, and 
premises as lately in the occupation of Qeoige Fawoett, 
and containing 1,372 square yards.' The purchaser 
objected to the title delivered, on the ground that the 
conveyance to Fawcett contained a restrictive covenant 
by him;against building. This icovenant in the convey- 
ance was not expressed as binding on his assigns, 
whereas other covenants entered into by him were so 
expressed. The purehaser took a further objection that 
tiie particulars had misdescribed the property in stating 
that it contained 1,372 square yards, whereas it con- 
tained only 1,033. 

The thirteenth condition of sale provided that ' the 
property is believed and shall be taken to be correctly 
described ; but if any error, or misstatement, or omis- 
sion in the posters, plans, or particulars, or in the special 
or these general conditions be discovered, the same shall 
not annul the same, but if pointed out before comple- 
tion of the purehase, and not otherwise, compensation 
shall be allowed by the vendor or purchaser as the case 
may require, and the amount of compensation shall be 
fixed by arbitration.' The vendors took out a summons 
for the determination of the questions raised by the 
purchaser, and North, J., held that the covenant against 
building by Fawcett was a personal covenant, and did 
not bind his assigns, and that the misdescription in the 
particulars was one which the purchaser could be com- 
pensated for. 

The purchaser appealed. 

Oiffard, Q.C, and Methold for the appellant. 

Dunham for the respondent. 

Their Lordships held (1) that, upon the true con- 
struction of the conveyance to Fawoett, the covenant 
by him not to build was a personal covenant, and did 
not run with the land, and could not prevent the pur- 
chaser from building. (2) That the misdescription in 
the particulars did not go to a substantial and material 
point, so fkr affecting the subject-matter of the contract 
that it naight reasonably be supposed that, but for that 
misdescription, the purchaser ought never have entered 
into the contract, and that therefore the compensation 
clause applied, and the purchaser n^ust fulfil l^is qoi|v 
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tract, the yendor paying him compensation, and die- 
missed the appeal (Piiifht v. Booth, 1 Bing. 870 ; 4 Law J. 
Rep. G. P. 66, approved). 

Appeal diamissed, 

Solioitora: Bmmet, Son & Stnbbs for the appellant; J. T. 
Watson, agent for B. W. Kemp, Wakefield, for the re- 
spondent. 



. i?e Thb PoKTueTncBB Oonboli- 

DATBD COPPBB Mlin» (LiM.). 



Court qf Appeal, ^ 
LOBD ESHEB, M.R. 

CJoTTOir, L.J. 

Fry, L. J. 

May 29, 31. 

Company — Cert^lcate of Iiegi$ter — * Quorum ' qf Direo- 
tore — Irregular Appointments — Invalid Meefting — 
InvaUd Allotment. 

Appeal from a decision of Nobth, J., noted ante, 
p. 51. 

^f^9 0*0., H. R. Buckley, Q.C., and W. Baker for 
appeUants. 

H^^gine, Q,C., and FarweU, for respondents, were not 
called upon. 

Their LiOBDBHiFS held that the directors had not had 
notice of the meeting of October 24, and that it was 
therefore invalid, ana dismissed the appeal. 

Solicitors: Bom k Berridge for appeUants; Stretton, 
Hilliard k, Ck). for respondent. 



In re Mbblaitd. 
Elakd V, Mbblahd. 



Court of Appeal, 
LOSD ESHBR, M.R. 

CoTTOir, LJ. 

Fry, L J. 

May 31. June 1. 

Praetiee — Originating Summone — Queetion ae to eaOing 
in Mortgoj^ — One Trustee againet Co-trustee — Costs 
— Jurisdiction — Rules of Supreme Court, 1683, 
Order LV,, rules 3 (^), 6 ; Order LXV., rule 1. 

One of the trustees of a will took out an originating 
summons against his two co-trustees as defendants, 
asking for we determination of the question whether 
the trustees ought to take any, and, if any, what, steps 
to call in, or otherwise with respect to, certain mort- 
gage securities, being part of the investments repre- 
senting a sum of 10,00(k held by the trustees on trusts 
declared by the wilL One of the defendants was tenant- 
for-life of the fund, the other defendant was entitled to 
one moiety of the fund in remainder, and the defen- 
dants were two out of the three trustees of the person 
entitled to the other moiety in remainder. 

North, J., directed an inquiry in chambers what 
ought to be done with the mortgages, but declined to 
md£e any order as to costs on the ground that he had 
no jurisdiction to make the order unless all the bene- 
ficiaries were before the Court. 

The plaintiff appealed. 

Biggins, Q.C., and Vaughan Hawkins for the appel- 
lant. 

Coseus'Sttrdg, Q.C, and Hannen for the respondents. 

Their Lordships held that the summons was properly 
taken out, under Order LV., rule 3 (g), for the deter- 
mination of a question arising in the administration of 
an estate ; that the summons had been served on the 
person or one of the ]persons whose rights were sought 
to be affected, as reauired by rule 6 of the same order ; 
and that the costs or the summons were within the dis- 



cretion of the judges under Order LXV., rule 1, and 
the learned jud^e had jurisdiction, therefore, to deal 
with the costs either at the hearing or at some future 
time, and without saying that under no circumstances 
would it be ri^ht for a judge lo deal with the costs 
until after the inquiry, as a general rule it was better 
to reserve the costs until after the result of the inijuiry. 
The order of North, J., must be modified by adding a 
direction that all parties should be at liberty to apply 
in chambers as to costs. The costs of all parties on the 
appeal to be allowed out of the fund. 

Solioitors: Palmer, Eland k Nettleship for the appellant ; 
Hopgood k Dowson for the respondents. 



V. Jambs abd Bxbdall. 



Oourt of Appeal, ') 

June 1. } 

Arbitrator — Alleged Mistake in Law — Rerx>cation of 
Submission—^ ^ 4 Wm, IV. c, 42, s, 89. 

Appeal of Bendall from the decision of Dbbmab, J., 
and Stxphbn, J., reported 58 Law J. Rep. Q. B. 300. 

Atkinson, Q,C,, and T, Terrell for the appellant. 

Chre for the plaintiff. 

Their Lordships dismissed the appeal on the ground 
that, as all matters in difference were referred to the 
arbitrator and, in the course of the arbitration, he 
decided one point in dispute at the request of the 
parties before giving his award, thev ought not, in the 
exercise of the discretion given by the statute, to allow 
a dissatisfied party to revoke; Lindley, L.J., ob- 
serving that the case of The JEast and West India 
Docks Company v. Kirk and Randall, 57 Law J. Rep. 
Q. B. 296, did not, in his opinion, lay down any Propo- 
sition opposed to the practice of the Court or applicable 
to the general run of cases, but was decided under ex- 
ceptioiud circumstances when any other course would 
have led to enormous expense. 

Appetd dismissed. 

Solicitors : Peacock k Qoddard (agents for Eaton, Evans 
k Williams, Haverfordwest) for the plaintiff ; Bridges, 
Sawtell k Go. (agents for Bendall, Newmarket), for the 
appellant. 



In 



re Cawlbt & Co. (Luc.). 
Ex parte Hallett. 



Court of Appeal, 
Lord Eshbr, M.R. 
Conov, L.J. 
Fry, L.J. 
June 8. 

Company — Transfer — Registration — Order of Business 
—Calls— Validity, 

Appeal from a decision of Ohittt, J., noted antSf 

W. B. E[allett,who wasa shareholder and director of 
the oompanv, sold 2,000 shares to a Mr. Jones for 80/. 
at a time when he knew that certain creditors of the 
company were pressing for their money, and that the 
unpaid capital of the company was likely to be called 
up within a very short time. 

The transfer was executed on December 16, and was 
lodged with the secretary for registration on the morn- 
ing of the 18th. At this time no money was due upon 
the shares in respect of any call. On the afternoon of 
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the 18th a board meeting was held, and several trans- 
fers were presented for registration, but the directors 
proceeded to pass a resolution calling up the unpaid 
capital of the company before dealing with the trans- 
fers. The resolution did not fix any day for jjayment 
of the proposed call, and no day was fixed until Janu- 
ary 17, 1889. The articles of the company did not 
confer upon the directors any discretion to refuse 
registration except in a case where the shareholder was 
indebted to the company. Hallett applied, under sec- 
tion 35 of the Companies Act, 1862, for a decla- 
ration that the transfer ought to have been regis- 
tered before the resolution for calling up the 
unpaid capital and for the rectification of the register 
accordingly. Chitty, J., refused the application on the 

Cund that the directors were entitled to transact the 
iiness of the meeting in the order they thought fit. 

Hallett appealed. 

Homer, Q,C,, and Maidlow for the appellant. 

Maclean, Q,C., and McLaren for the respondents. 

Their Lordships allowed the appeal. In the first 
place, Hallett not being indebted to the company at the 
oate when the transfers were handed in to the proper 
officer for registration, the directors had no power to 
decline to register the transfer, or to delay registration 
until they had made a call ; secondly, the resolution 
was not in itself a call, as no time or place of payment 
had been fixed ; thirdly, Hallett, although a director, 
was not precluded from transferring his shares in order 
to escape liability at a time when he knew that a call 
was imminent. 

Solicitors : Lickorish k. Bellard for appellants ; Blewett k 
Tyler for respondents. 



HIGH COURT OF JUSTICE. 

Chancery DivMum.l 

Kat, J. sBlaket V, Latham. 

May 9. J 

Practice-- CogU-—Set-qf-^I)ifferent Actions— Solicitor' $ 
Lien—Itulee of Supreme CouH, 1883, Order LXV., 
rule 14. 

Motion. 

The Court has power, under Order LXV., rule 14, to 
set-off costs or damages, although they may have arisen 
in different actions. 

This was a patent action, which Kav, J., had dismissed 
with costs. The plaintiffs appealed, but the appeal was 
dismissed with costs. Previously to this action the 
plaintiff obtained judgment in a trade-mark action 
against the defendants, who appealed, but their appeal 
was dismissed with costs. Certain proceedings tiuken 
b^ the plaintiffs in the trade-mark action were idlowed, 
with costs to be paid by the defendants. The defen- 
dants' solicitor in the patent action served a notice on 
the plaintiffs claiming a lien for his costs of appeal in 
that action. 

The plaintiffs now moved to be at liberty, notwith- 
standing the solicitor's lien claimed in the patent action, 
to Set-off the costs due by them in the patent action 
against the costs due to them from the defendants in 
the trade-mark action. 

Wadtfy, Q.C,, S. Wodf, FUlan, and C. E, Jenkins 
for the parties. 

Eat, J., said that, apart from authority, he did not 
see why, under Order LXV., rule 14, the set-off should 



not be allowed, notwithstanding the solicitor's lien, 
and although they were different actions. The rule re- 
ferred to damages as well as to costs, and damages 
could not be obtained by both parties in the same 
action. But he was bound by the decision of the Court 
of Appeal in Edwards v. Hope, 54 Law J. Rep. Q. B. 
879; L. B. 14 Q. B. Div. 922, to decide that the right 
of set-off did not interrupt the solicitor's lien. 

Solicitors : E. Salaman ; T. ConoUy ; A. V. Green. 



Chan^ Division. ^^^ ,.^ Oabtwbioht. 
May'l8. J Avis t.. Newmait. 

Permissive Waste — Tenant for Life — JRemmnderman — 
Statute of Marlbridge (52 Henry IIL c. ^^)Statute 
of Gloucester (6 Edw. L c. 5). 

From the time of the Statutes of Marlbridge and 
Gloucester to the present time there is no authority 
to show that damages had ever been recovered bjr a 
remainderman against a tenant for life for permissive 
waste. Such authority as exists is against such a 
claim. 

Ingpen and W. C, Druce for the parties. 
Solicitors : Bogers & Clarkson ; Dmces & Attlee. 



Chancery Division,^ 

Eat, J. >Re Fbisbt. Allisok v. Fbibbt. 

May 27. J 

IMndpal and Surety — Mortgage — Statute of Umitar 
tions — Joint and several Covenant by MoHgagor and 
Surety — Co^Contractor — Payment by Mortgagor — 
Eeal Property Limitation Act, 1874, s. S— Mercantile 
Law Amendment Act, 1856, s. 14. 

When a mortgagor and surety jointly and severally 
covenanted with tne mortgagee to pay the mortgage 
debt and interest, and interest was paid by the mort- 
gagor within a period less than the twelve years limited 
by the Real Property Limitation Act, 1874, 

Hbld : That the mortgagee was entitled to rank as 
creditor against the estate of the surety, as the debt was 
kept alive by the payment within the statutory period 
of interest by the principal debtor, and that the surety 
was not a * co-contractor ' within the meaning of sec- 
tion 14 of the Mercantile Law Amendment Act, 1866, 
bv which payment bj one contractor does not prevent 
the Statutes of Limitation from running in &vour of 
his qo-contractor or co-debtor. 

Eenshaw, Q.C. and Townsend, and Marten, Q.C., 
and Percival for the parties. 

Solicitors : Beaamont, Son & Bigden for Maurice Brown, 
Peterborough ; Clarke, Bawlins & Co. for Percival k Son, 
Peterborough. 



lie Ballakob. 
"Ballancb v. Lahphieb. 



Chancery Division.'^ 
Kat, J. 
May 30. 
June 4. J 

Wtll—Cofutruotion — Direction that JResidue shall sink 
into JResidue — Direction to Settle — E2:ecutory Trust, 

Testator by his will gave a sum of bank annuities to 
trustees in trust for his daughter Eliza for li^i^and 
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after her death for her husband and children, and in 
default of children directed the same to ' sink into and 
form part of my general residuary estate, and be applied 
and disposed of as hereinafter mentioned.' The testator 
made a similar disposition by reference in favour of his 
daughter Mary, her husband and children. He then 
gave his residuary estate between his children equally, 
' the shares of daughters to be paid to the same trustees 
respectively, and to be settled upon the same trusts ' as 
their respective sums of bank annuities. 

The testator left seven children surviving him, in- 
cluding Mary, who afterwards died unmarried. 

This was an originating summons, and the question 
was whether Mary\ one-seventh share of resiaue was 
undisposed of or was given over to the other residuary 
l^atees. 

Marten, QC, Beruhaw, Q.C., Chadioyck Eealey, and 
8t, John Clerke for the parties. 

Kat, J., said that the difficulty arose from the autho- 
rities; but in the present case the gift of residue in 
fiivour of the daughters was in the nature of an 
executory trust, and if carried out bv a settlement the 
obvious modification would be to limit the share of any 
daughter who died without issue, so as to go over to 
the other residuary legatees, excluding the deceased 
daughter. This distinjruijshed the case from Humble v. 
Shore, 7 Hare, 247, and Mary's share must go amongst 
the other residuary legatees, exclusive of Mary. 

Solioitors for all parties : 0. A. Bannister. 



Chamcery DimicnA 

Chittt, J. kRoBnrsoH v, Qallakd. 
May 24. J 

Sequestration — Lunatic not $o found — Mules of Supreme 
Court, 1883, Order 'XLIIL, rule 6. 

The plaintiffs in this case had obtained judgment 
against the defendant for a considerable sum of money, 
and afterwards applied for and obtained an order for 
payment by the defendant of -such sum within seven 
oays after service of the order. Since the date of the 
order the defendant had become of unsound mind, and 
the order was duly served, under Order IX., rule 6, and 
Older liXVn., rule 6, upon the medical man in whose 
care he was residing at an asylum. The plaintifis 
havinff moved for a writ of sequestration under Order 
XLIIL, rule 6, on the ground that the defendant had 
'refused or neglected to obey the order,' the motion 
was adjourned for the appointment of a guardian ad 
litem. 

It was now submitted by the guardian ad litem that 
the plaintiff was uot entitled to a writ of sequestration, 
inasmuch as the defendant, beinff irresponsible for his 
acts, could not be said either to nave ' refused ' or to 
have * neglected ' within the meaning of the rule. 

Momer, Q. C, and Nalder for the plaintiffs. 

Warrinffton for the guardian ad litem of the defen- 
dant. 

Chittt, J., said that the Rules of 1883 had made 
provision for bringing actions and maintaining proceed- 
ings against persons of unsound mind. Although it 
was true that the defendant was not capable of refus- 
ing, yet there had been neglect by him within the 
meaning of the rule. The defendant's unsoundness of 



mind did not debar the plaintiffs' right to recover what 
they were iustly entitled to under the judgment, and 
therefore the plaintiffs were entitled to sequestration. 

Solicitors : Collyer, Bristow, Withers, Russell & Hill (for 
Bell & Ingoldby, Loath) ; Iliffe, Henry k Street. 



Chancery Division, 

Stirling, J. 
May 16, 21, 22, 23. 



} 



In re The Briton Medical and 
General Life Association 
(Liic.). -filr par^e Littleton. 



Company — Shares — Register — Riyht of Transferee to 
have his Name removed — Irregularity in Proceedings 
of Company — Nonrcompliance with Deed of SetUe^ 
ment^Shares Void or Voidable — Estoppel, 

The company was formed in 1864 under the Act 7 & 
8 Vict. c. 110. The applicant was the holder of 100 
shares in the company, which had been transferred to 
him as a purchaser in April, 1880, and in respect of 
which his name had, since that date, been upon the 
register. 

He had received dividends and paid calls upon the 
shares. He alleged that in 1888 he first discovered 
that the meetings at which the issue of the shares, of 
which he was the holder, had been authorised were not 
properly constituted, and that in several material par- 
ticulars the requirements of the deed of settlement 
of the company had not been complied with, and 
on these grounds he contended that the shares 
were void, and that he was entitled to have his 
name removed from the register in respect of them. 
In 1886 a winding-up petition had been presented 
against the company, but subsequently a scheme for the 
reiduction of the company's contracts was confirmed by 
the Court in the presence of all parties. The applica- 
tion was resisted on the ground that the shares were 
issued under circumstances which rendered that issue 
voidable only ; that the issue had since been acquiesced 
in by all parties ; and, even if not, that the nghts of 
policv-holders and creditors had intervened, so that it 
coula not now be held that the shares were void. 

W. Pearson, Q.C, and A, Young for the applicant. 

Graham Hastings, Q.C., Chadwyck Mealey, and 
Danchoertz for the company. 

Stirling, J., held tnat, assuming there had been 
irre^larities, these had been acquiesced in by all 
parties, and, the rights of third parties having inter- 
vened, the shares could not now be treated as nullities. 
The application must therefore be dismissed. 

Solicitors: Alfred Howard ; Bowcliffes & Co. 



Chancery Division, \ 

Stirling, J. >In re Bfrnabt. 
May 30. J 

Settled Estate — Title Deeds — Custody — Equitable 
Tenant-for-Life— Trustees, 

This was a summons taken out by C. E. Bumaby, 
who was entitled as equitable tenant-for-life under the 
will of his brother to a freehold estate at Errington, 
to obtain the direction of the Court as to the custody 
of the title deeds. 

He was also a trustee and executor of the will jointly 
with two other persons. 

On the death of the testator in 1880 he was let into 
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possession of the ErriDgton Estate, and the title deeds 
were delivered to him. In 1881 part of the estate was 
mortgaged, with the sanction of the Court, under the 
Settled Estates Act, 1877, in order to raise a sum of 
7,000/. with a view to the lading out of the estate for 
building purposes, and the title deeds relating to the 
mortgaged part were handed t-o the mortgagees. 

The estate was laid out for building purposes, and 
varfous portions were sold under the Settled Land 
Act, the two other trustees having been appointed 
trustees for the purposes of the Act. In 1886 the 
mortgage was paid off out of moneys arising from 
these sales. The title deeds were claimed by Burnaby 
and by his co-trustees, and eventually they were de- 
posited in a bank, under protest from Burnaby, in the 
joint names of the three as trustees of the will. 

Beakf Q.C., and Borthtoick, for the summons, relied 
upon Latfy Longdate ▼. Brigga, 8 De G. M. & G. 391. 

Qraham HaatingSj Q,C., and Nalder for the co- 
trustees. 

Snsuire, J., made a declaration that Burnaby was 
entitled to the custody of the title deeds upon his 
undertaking not to part with them without the consent 
of the trustees, and to produce them to the other 
trustees upon all reasonable occasions. 

Solicitors: Bye, Eyre & Willooghby, for the summons; 
CoUyer, Bristow, Withers, Bossell & Hill, agents for 
Ingram & Moore, Leicester, for the respondents. 



} 



Churohbb V, Mabtik. 



Chancery Dhinon, 

ICekewich, J. 

June 1. 

Charitable Trust— Land^VM Deed— Mortmain Act, 
9 Oeo. IL c. 86, s. ^—Possession on behalf of Charity 
— Possession by Settlor jointly with Co-imstees — B/t- 
suiting Trust, 

The plaintiffs claimed certain property in the hands 
of trustees on the ground, which was not disputed, that 
the trust deed, dated January 22, 1868, whereby 
Emmanuel Churcher conveyed the property in trust 
for a chsrity did not coinply with the provisions of the 
Mortmain Act, 9 Geo. II. c. 36, with regard to enrol- 
ment. 

The trustees, one of whom was Emmanuel Ohurcher 
himself, entered into possession of the property shortly 
after the execution of the deed, and had remained in 
uninterrupted possession, on behalf of the charity, for 
upwards of twelve years. 

The plaintiffs, who were the real representatives of 
Emmanuel Churcher, contended that such possession 
must be taken to have been for the benefit of the true 
cestui que trust — that was to sav, the present real repre- 
sentatives of Emmanuel Churcher, on the ground that 
the deed operated to pass the legal estate to the trustees, 
but that they held upon an express trust in favour of 
the settlor, necessarily resulting from the failure of the 
decl<u«d trust in favour of the charity. 

The plaintiffs also contended that the possession of the 
trustees whilst Emmanuel Churcher was one of them 
could not be regarded as a possession adverse to his 
title. 

Neville, Q.C^ and A. Young for the plaintiffs. 



JFamungton, Q.C., and O. B. Freeman for the 

trustees. 

Ingle Joyce for the Attorney-General. 

Eekewich, J., held that the deed was wholly in- 
operative and passed no estate or interest either at law 
or in equity ; that there was no express trust in favour 
of a person claiming on the footing of the fiEkilure of the 
charitable trust ; that the possession of the trustees 
must be regarded as adverse to and exclusive of any 
possession by Emmanuel Churcher as beneficial owner ; 
and consequently that the plaintiffs' case failed. 

Solicitors: H. H. Ewer for N. Donnithome, Fareham; 
Sole, Tamer & Knight for Blake, Beed & Lapthom ; 
Hare& Co. 
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BlTTOHBB V. NaBH. 



Chancery Division, 

EVKIEWIOH, J. 

June 1. 

Vendor and Purchaser — S/yecific Performance — Sale of 
Land — Agreement in Writing — Description of Vendor 
— Statute of Frauds, 

The plaintiff claimed specific performance by the 
defendant of an agreement dated June 1, 1887, to pur- 
chase land at Chesham, Bucks. The agreement was 
contained in a memorandum annexed to particulars and 
conditions of sale, and was signed by Vernon & Son, 
auctioneers, as agents for C. Cheese, the solicitor for 
the vendor. The conditions stated that 'the vendor' 
was ' a trustee for sale,' and the party selling was also 
variously referred to in the particulars as ' owner ' and 
' vendor.' It was admitted tnat the plaintiff was not a 
trustee for sale but was absolutely entitled to the pro- 
perty, and that Cheese had no interest in it. The 
defendant resisted specific performance. 

Wormington, Q,C,, and Upjohn for the plaintiff. 

Barber, Q. C, and R, F. Norton for the defendant. 

Kbkewioh, J., held that there was no sufficient de- 
scription in the contract of the plaintiff as vendor, and 
that the action must fail. 

Solicitors : Clement, Gheeee k Green ; Bidsdale it Co. for 
Francis & How, Chesham. 



Queen*s Bench Division, 
Feb. 2. 
May 18. 



I 



Thb Vbbtrt o» St. Mabt, 
IsLnreroir (AppBLLAiniB) v. 
GooDMAir (Rbbpoitoent). 



Metropolis Improvement Act, 1817 (57 Oeo, III, e, 
j-xix.), s, 72— Metropolitan Buildings Act, 1865 (18 J^r 
19 Vid, c, 122), s, S6,subs, 2— Pr(^ectioninto Street^ 
Shop Front— Width of Street over Thirty feet—Pro* 
jection found by Vestry Inconvenient aTul Incommodious 
to Public — Order for Removal, 

Appeal by way of case stated from the decision of a 
metropolitan police magistrate dismissing a summons 
brought by the appellants against the req;K>ndent for 
the non-removal of certain portions of his shop ^nt 
which projected six inches into the public highway ; the 
street in which the shop was of greater width than 
thirty feet. 
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The appellantg, as the proper parochial authority, 
found that such projection was inoonyenient and in- 
commodious to passengers, under section 72 of the 
Metropolis Improvement Act, 1817, which section gives 
power to the parochial authorities to remove all projec- 
tions from the fronts of houses shutting upon any street 
or puhlic place that in their judgment are inconvenient 
ana incommodious to passengers using such street, &c. ; 
or to give notice to the owner to remove such projec* 
tions. The appdlants gave notice to the responaent to 
remoTB the projection and summoned him tor disobe- 
dience to their order. 

The reenpondent contended that he was protected bv 
section 26 (suhsection 2) of 18 & 19 Vict. c. 122, 
which provides that ' in any street or alley of a width 
greater than thirty feet any shop frx>nt may project 
ten inches and no more.' The magistrate . was of 
opinion that he was so protected, and dismissed the 
summons. 

a. V. WilUanu, Q.C., and J. Auttm ibr the ap- 
pellants. 

Horace Browne for the respondent. 

The Corsa (Dkhmav, J., Hawkihb, J., and Lobs 
GouBBiBSB, O.J., dissenting) held that the magistrate 
was wrong, and that the respcmdent was not protected 
by section 26 (subsection 2) of 18 & 10 Vict. c. 122, 
but came under the general provisions of 67 Qeo. III. 
c. zzix. 

Solicitors : W. Lewis for the appellants ; W. Stevens 
Lewis, for the respondent. 



IVactice — Charging Order — Form of Order — Lunaa/ — 
Discretion of Lords Justices — 1 ^ 2 Vict c, 110, s. 14 ; 
S^4Vict,e. 82, #. 1. 

Appeal from chambers. 

PlamtifThad obtained a judgment against the debtor 
for 61/. I2s. 6d, The debtor shortly afterwards was 
found a lunatic. By order of the lords justices in 
lunacy certain furniture and effects of the lunatic were 
sold, and the proceeds invested in the sum of 
3,204/. 2s, Sd. in the name of the paymaster-general of 
the Chancery Division. This sum was entered in the 
books of the Bank of England to the credit of the pay- 
master-general ^ re John Fountain, a person of unsound 
mind/ The plaintiff applied for a charging order. 

Mathew, J., in chamoers, made the following order: 
' It is ordered that so much of the defendant's interest 
in the fund so standing as aforesaid stand charged with 
the payment of the above-mentioned amount due on the 
said payment as the said justices sitting in lunacy may 
deem applicable to the payment of the said iuagment 
debt, ana costs to be in the discretion of the lords jus- 
tices.' 

The plaintiff appealed on the ground that he was en- 
titled to have a charge for the full amount of the judg- 
ment debt. 

Hextall for the plaintiff. 

Swinfen Body for the committee of the lunatic's 
estate. 

The CouBT (FiBLB, J., and Cave, J.) held that there 
was no jurisdiction to make a charging order leaving 
the amount of th^ charge to be settle b^ lords justices^ 



but that the plaintiff was entitled to have an order 
charging so much of the fund as the judge making the 
order should think fit, and that the order should be 
varied by making it a charge on 70/. of the fund. 

SoUcitors : Warriner fc Fioch (for F. Stone, Derby), for 
the judgment creditor ; Aldridge, Thorn U Morris for 
the committee. 



. V. Ths Lobd Bishop 

OV LONSOV. 



QueerCs Bench Divuton.') t>_„„^ , 
Nov. 17, 20, 1888. L^«^^ 
June 1, 188a j 

Church and Clergy— Public Worshigh—Jteredos-^Ut^ 
lawful Images or Sculptured Subjects in Cathedral 
Church — Bepresentation of Inhabitants of Diocese — 
Discretion of Bishop to entertain Bepresentation — 
Public Worship Begulation Act, 1874 (87 <$• 38 Vict, 
e. 86), «9. 8, 9. 

An order nut had been granted in this case calling 
upon the Bishop of London to sKow cause why a writ 
01 mandamus should not issue directing him to transmit 
a copv of the representation of John Derby AUcroft 
and three other complainants, dated May 4, 1888, to 
the persons complained of— namely, the Dean and 
Chapter of St. Paul's, and proceed thereon further in 
accordance with Public Wonhip R^ulation Act, 1874. 
The representation was duit the Dean and dhapter 
had introduced into the Cathedral church, and set up 
upon the altar-piece or reredos therein, an image or 
sculptured subject representing our Lord upon the 
cross, constructed so as to have the appearance of such 
an altar crucifix as was used in the Glnurch of England 
before the Heibrmation, and so as to answer the pur- 
poses for which such a crucifix was intended. Also, 
that they had introduced and set up upon the altar- 
piece or reredos an iinage or sculptured subject repre- 
senting the Blessed Virgin Mary with the Child in her 
arms. That both these images or sculptured subjects 
tended to encourage ideas and devotions of an unau- 
thorised and superstitious kind, and were unlawful, and 
were respectively additions to the fabric, ornaments, or 
furniture of the Church, and were decorations forbidden 
by law. 

To this representation the Bishop replied that, 
having considered the whole of the circumstances at- 
tending it, he was of opinion that proceedings thereon 
should not be taken. Ilis lordship stated, among other 
reasons for this decision, that the main principle at 
issue had already been decided in the £xeter Case 
(PhillpotU V. Boyd, 44 Law J. Rep. Ecc. 44 ; 6 Law Rep. 
jP. C. 485), where the reredos showed a fij^ure of our 
Lord in .the act of ascending to heaven, m a conspi- 
cuous position immediatelv al^ve the communion-tabie, 
and that this had been held to be lawfriUy erected. 

The Attomey-Oeneral (Sir B. Webeter, Q.C.), Jeune, 
Q. C, and Coward, showed cause. 

Sir Henry Jamee, Q,C,, MouUon, Q.C, and DuTUi- 
kwertz in support. Cur. adv, vuU, 

On June 1, 1889, the Court (Lobb CoLSBipeE, C.J., 
PoLLOOK, B., and Manistt, J.), Pollock, B., dtssentiente, 
held that the order for maruUimus must be made abso- 
lute, subject to appeal. 

Order absolute. 

Solicitors : Wainwright ic Bailey for the promoters ; Lee, 
Bolton 4c I#ee for the Bishop. 
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Probate, Divotoe, and'^ 
Adnnraity Dmmn, ^Qill v. Gill. 
May 2a J 

Bioorce^Leaoe to Proceed without Corespondent— 
Wif^e Confession onbf Evidence of AduUery--^ <$• 
21 Fw^.c.86,».28. 

This was an application to dispense with a co- 
respondent on the ground that the onlj evidence in the 
case was a confession by the wife. There was no doubt 
as to the alleged co-respondent's identity. 

Bargrave JJeane for the petitioner. 

Middleton, as amieus curiae, referred to Jenkinas v. 
Jenkings, 88 Law J. Rep. P. D. & A. 48; Ij. R. 1 P.D. 
880. 

BvTt, J. : This case is directly in point, and I must 
therefore follow it, though I disagree with the decision, 
and I would not have done it myjself having regard to 
the words of the Act. 

Solicitors for the petitioner : Lee, Ookeifoy ic Everington. 



Probate, Divorce, and^ KsBsoir v. Luxxoobb. W. J. 
Admiralty Division. > LrxMOO&B anb oxmbbb in- 
May 28. J iVHTEvnra. 

Solicitor— Charging Order—* Property Recovered * or 
'Preserved'— 2S ^ U Vict. c. 127, s. 28. 

Tliis was an appeal from Butt, J., in chambers to 
rescind a charging order on property recovered in the 
action made in favour of Captain Luxmoore's solicitor, 
one of the interveners in the suit. 

The plaintiffs, as executors, had propounded a will 



j and codicil of Captain Luxmoore's fethnr, probate of 

; the codicil being opposed bvthe teftator'8 daughter, the 

■ defendant. Under the will Captain Luxmoore took no 

benefit ; but under the oodicU he took a legacy and the 

residuary estate. 

Captam Luxmoore, who waa an undisehaxged bank- 
rupt, was allowed to intervene in the sutt, and later 
his trustees in bankruptcy also obtained peraiasion to 
intervene. 

I The Court pronounced in favour of both will and 
' codicil, and Captain Luxmoore's solicitor obtained a 
! charging order, under 28 & 24 Vict. c. 127, a. 28, on 
the legMy and residuary estate left to his client as pro- 
perty recovered or preserved in the action. From this 
order the truatees appealed. 

Kisch for the trustees in bankruptcy of Ci^ptain Lux- 
moore. 

Bargrave Deans, for the respondent. Captain Lux- 
moored solicitor, cited Qreer v. Young, 62 Law J. Rep. 
Chanc. 916; L. R. 24 Chanc Dlv. 646. 

Butt, J. : I am of opinion the order made by me in 
chambers must be set aside : it was made without full 
knowledge of the circumstances. The ftcts in this 
case do not bring it under the decision in Chner v. 
Yosmg, Captain Luxmoore's solicitor must have known 
he could not touch a nenny of the money till all his 
creditors had been satisaed. Here the trustees in bank- 
ruptcy riffhtly intervened, propounded the codicil, and 
recovered the money as assets of Captain Luxmoore for 
the benefit of his creditors. It is not true to say they 
are taking the sum as property recovered or preserved 
by the exertions of Captain Luxmoore's solicitors. The 
order must be rescinded, with costs. 

BolicitorB : Beyfos & Beyfns for the trustees ; Willdns k. 
Fanshawe for the soUoitor to Captain Luxmoore. 
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HOUSE OF LORDS. 

'^!fi?^l'^i*?'lRBICHBL (PaUPBB) v. ThB BiSHOP 

18. ' J ^^ ^^'^*^ ^^ Otbbbs. 

Benefice— Besignation — Acceptance — Condition — 
Validity. 

This was an appeal from a decision of the Court of 
Appeal (reported 56 Law J. Rep. Chanc. 1023), whidi 
affirmed one of Nobth, J. 

The appellant in person. 

Mackamess, for the respondents, was not called 
upon. 

Cur. adv. vtdt. 

Their Lobdships (Lobd Halsbuby, L.O., Lobd 
Watson, Lobd Bbamwell, Lobd Fitzgebald, and 
Lobd Maonaghten) dismissed the appeal. 

Solicitors: Oswald J. Beichel in person; Conliffes & 
Davenport (for Davenport, Oxford) for the respondents. 



COURT OF APPEAL. 



Spincbb r. Watts and othbbs. 



Court of AppeaU ^ 
LlNDLEY, L.J. I 

Lopes, L.J. f 
June 7. J 

Practice — DisoorUinttance — Coste — * Proceeding in the 
Action*— Order XXVI., rule 1. 

Appeal of the defendant, H. J. Watts, from the 
ze&iNu of Pollock, B., and Manisty, J., to reyiew the 
disallowance by a district registrar of his costs of the 
action and his counter-claim on the ground that he was 
not entitled to anj costs. 

YOL. XZIY. 



The claim agtiinst the appellant was as drawer and 
endorser of a bill of exchange of which two other de- 
fendants were acceptors. These defendants paid into 
Court the full amount of the claim, and on the same 
day the appellant by his solicitor delivered a statement 
of defence and a counter-claim for costs due to him as 
a solicitor from the plaintiff, whereupon the plaintiff 
paid the amount counter-claimed into Court, which the 
appellant accepted. Lastly, the plaintiff gave notice of 
discontinuance to the appellant. 

C. C. Scott for the appellant. 

Oye for the plaintiff. 

Their Lobdships held that accepting money paid into 
Court and paying money into Court in answer to a 
counter-claim are not proceedings in an action taken by 
a plaintiff, who gives notice of discontinuance, so as to 
render it ineffectual to ^Ye the defendant his costs. The 
' proceeding in the action ' referred to in Order XX VL, 
rule 1, means a proceeding for continuing the action. 

Solicitors : O. J. T. Barrett for appellant ; F. J. & G. J. 
Braikenridge for plaintiff. 



2te Salmon's Well. 
Pbibst v. Uppleby. 



Court of Appeal.! 
Cotton, L. J. 

BOWBH, L J. 

Fby, L J. 
June 18, 19. 

Truetee— Investment— LiahiHtg— Notice to Trustee 
before Realisation of Security. 

Appeal from decision of Kekewigh, J., noted ante, at 
8. ffaa, Q.a, and P. S, Stokes for the appellant. 
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WamUnffton, Q.C., and J. O. Wood for the old 
trustee. 

Decmus Sturges for the new trustees. 

Their Lordships held that the investment on mort- 
gaffe made bj the old trustee was not a prudent one, 
and that he was liable to make good the loss occasioned 
by that investment ; and that it was not necessary for 
the new trustees to give him notice before they realised 
the security, and reversed the decision of Kekewich, J. 



HIGH COURT OF JUSTICE. 

ChiMcerif JDivfsion,'^ 

Kay, J. • V^Eakdlet v. KineHT. 
. May 81. J 

'Mortgagor and Mortgagee — Foreclomre AcHon — CoUs 
— Costs added to Security — Interest on Costs, 

A mort^;agor brought an action against his mortgagee 
to set aside the mortgage. The mortgajgee counteiv 
claimed for foreclosure. The action was dismissed, and 
judgment given for foreclosure. The mortgagor ap- 
pealed, but the appeal was dismissed with costs, which 
was ordered to be added to the mortgagee's security. 
In taking the account the chief clerk allowed interest 
on the taxed costs under the original judgment from the 
date of the judgment, and also interest on the taxed 
costs of appeal from the date of the order of the Court 
of Appeal. 

Dunham and Vernon B, Smith for the parties. 

Eat, J., disallowed interest altogether on the costs 
of the trial before the judee of first instance. But as 
the order of the Court of Appeal was equivalent to 
charging the costs of the appeal on the mortgaged 
estates, following Lippard v. Bicketts, 41 Law J. I&p. 
Chanc. 575 ; L. R. 14 Eq. 291, he allowed interest on 
the costs of appeal, but only from the date of the taxing- 
master's certificate. 

Solicitors : H. Tyrrell k Son ; G. U. Carthew. 



SiBPHENS. 



^^'^/^''^'Xlnre Stephens, 
June'26. J Wabbfbton v. 

Statute of Limitations — Creditor — Devise of Real and 
Personal Estate for Payment of Debts — Lapse of more 
than Six but less than Twelve Years — Remedy 
against Real JSstate—S7 ^ 38 Vict, c, 57, s. 8. 

This was an originating summons taken out by the 
executor of a trustee of the will of F. R. Stephens 
asking that the claim of the defendant might be adjudi- 
cated on by the jud^, and that, in default of the de- 
fendant substantiatmg his claim within a time to be 
named for that purpose, the plaintiff' might be at liberty 
to distribute the estate of the testator without regurd to 
the defendant's claim. 

The defendant, in answer to advertisements by the 
executor, had sent in a claim as a creditor of the 
testator. The executor did not admit the claim, and 
DO steps being taken by the defendant ultimately took 
out this summons. 

By his will the testator gave all his property, real 
and personal, to his executors and trustees, in trust to 
sell and convert the same, and after payment thereout 
of his debts, to stand possessed of the proceeds of sale 
on certain trusts therein mentioned. The testator died 
in 1882, and more than six but less than twelve years 



had elapsed since the alle^ debt was incuzxed. 
Amongst other things the plamtiff c(mtended that the 
debt was barred by the Statute of Limitations. 

RmshaWf Q.C, and F, Thompson for the plaintiE 

Marten, Q.C., and Herbert Robertson for the de- 
fendant. 

Renshaw, Q.C, in reply. 

Eat, J., held that the claim was barred as against 
the personal estate by the lapse of six years, but not 
as against the real estate, which was diarged bj the 
will with, or devised in trust for, payment of the 
testator's debts, and made a declaration to that effect, 
and referred the matter to chambers, reserving the 
costs. 

Solicitors : Warburton & De Fanla for the plaintiff ; 
Cross k Sons for the defendant. 



Chancery Division,'^ 

STntLiWG, J. ^Hambldtg v. WALLAia. 
June 21. j 

Practice — Writ — Action for Recovery of Land— Claim 
for Injunction — Breach of Covenant — Joinder of 
. Causes of Action— Order XVIIL, rule 2. 

In this case the plaintiff* had let a house to the de- 
fendant, who had covenanted not to carry on any other 
than certain specified trades upon the premises. The 
plaintiff alleged that the defendant had broken the cove- 
nant, and he brought an action to recover the premises 
and for an injunction until the trial to restrain the 
breach of the covenant. He had not obtained leave 
under (Mer XVIII., rule 2, to join the two causes of 
action. 

llie question was whether there were two really dis- 
tinct causes of action, or whether the claim for an 
injunction was not merely ancillary to the claim for 
recovery of possession. 

Ashton Cross, for the defendant, who had not entered 
an appearance, moved to set aside the writ. 

M, Terrell for the plaintiff. 

STiBLnre, J., held that there were two distinct 
causes of action. The breach of the covenant was not 
merely past, but continuing. The defendant was there- 
fore entitled to have the writ set aside. 

Solicitors : Charles Rogers for the defendant; Rooke & 
Sons for the plaintiff. 



} 



Chancery Division, 

SUKUSG, J. J>W00D V. BiBCH. 

June 21. 

Practice — Arbitration — Application to make Award an 
Order of Court — Notice of Motion or * Ex parted 

In this action, which was for dissolution of a partner- 
ship and for an account, there had been by agreement a 
reference to arbitration, and an award had b^ made. 

The defendant now moved upon notice to make the 
award an order of Court, and the question arose whether 
the application ought to have been made ex parte. 

Procter, for the defendant, contended that the prac- 
tice was to make the application on notice (1 Seton on 
Decrees, 403). There was still jurisdiction to make an 
award (as distinguished from the submission) an order 
of Court. Jones v. Jones, L. R. 14 Chanc. Div. 593 ; 
Gifford V. The Bury Town Council, 67 Law J. Re^ 
Q. B. 181 ; L. R. 20 Q. B. Div. 968, showed the reason 
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for the rale that such ftpplieatioiiB should be made upon 
notice — viz. m order to give the respoiideiit aa oppor- 
tunity of objecting to the award if it was bad upon the 
ikce of it. 

Vernon Smith, for the respondent, submitted that the 
application ought to have been made e^' parte, and re- 
feired to Davey v. The RaUwojf Peusmger^ Aeturanee 
(hmpany, 49 Law J. Rep. Chanc. 668. 

STTBLme, J., said that there was certainly some doubt 
as to the practice. He could not see that any further 
advantage was gained in this case by making the award 
the rule of Court instead of the submission, which 
might have been done ex parte. There was no reason 
why such applications should not be made upon summons 
and ex parte. The defendant would only have such 
costs as would have been incurred if the application 
had been so made, and there would be no other order as 
to costs. 

SoUoitors : UUithome Currey & ViUiers ; Bell, Brodrick & 
Giay. 



CW«yX^t,«wn.-^^^^ «. Odessa Watbewoiim 

juTir^. J ^^•(^«-> 

Compar^^IHmdends— Payment in Debenture Bonde — 
'Ultra Viree: 

Motion. 

The defendant company was formed under the Com- 
panies Act, 1862, with a capital of 850,000/. in 42,500 
ehares of 20/. each, of which 30,000 were A preferred 
shares and 12,500 B deferred shares. All the A shares 
and 12,420 of the B shares had been issued, and were fully 
paid up. The accounts of the company showed a profit 
of 45,959/. 4«. 6df. ; but this sum nad been applied in 
the construction of productive works, being purposes 
for which the capital, and not the revenue, of the com- 
pany was applicable. 

The directors had issued a report, stating that they 
had resolved to raise, by way of further charge on the 
assets and property of the company, the sum of 100,000/., 
of which 30,000/. was to be allocated by way of divi- 
dend of 1/. ]^r share on the A shares, which dividend 
was to be paid, not in cash, but in bonds of 50/. or 100/. 
each, bearing interest at 5 per cent., and redeemable at 
par by annual drawings extending over thirty years, 
with the report notice was given of the ordinary general 
meeting of the company, at which the resolutions of 
the directors were adopted. The plaintifi*, who was the 
holder of 355 A shares and 50 B shares, was not 
present at the meeting, but afterwards objected to the 
resolutions, and brought this action to restrain the 
directors fit)m acting upon them upon the ground that 
what was proposed to be done was in contravention of 
the articles. 

By the articles the directors might, with the sanction 
of the ordinary general meeting, declare a dividend ' to 
be paid ' to the members. The A shareholders were to 
be paid 6/. per cent, before the B shareholders received 
anything, and the residue of profits, if any, was to be 
divided j^anpoMU between both classes of shareholders. 
No unpaid dividend or interest was to bear interest 
against the company. 

The question on the motion was whether the plaintiff, 
who sued on behalf of himself and all other share- 
holders of the company, was entitled to an injunction 
restraining the directors from paying a dividena in the 
proposed way. 



BuMey, Q.C. and T. B. Palmer for the plaintifis. 

Jfoitinffe, Q.U,f and Kirby for the company. 

SnBLnre, J., held that the rights of the shareholderB 
were xeffulated by the articles. The primd fade mean- 
ing of the articles was that dividends were to be paid 
in cadi, and there was nothing in the articles to 
show that any other meaning ought to be put upon the 
words * to be paid.' This was in accOTdance wiuiwhat 
was laid down in the case of Sooie y. The Oreat 
Weetem Bailway Company, L. R. 3 Chanc. 262, in 
which the property proposed to be divided amonffst'the 
shareholders consisted, not of debenture bonds, but of 
shares in the company, and these shares were to be 
issued at a discount. What was proposed in this case 
was not in accordance with the articles as they stood, 
and the plaintiff was therefore entitled to an injunction. 

Solicitors: Tomer & Haoon for plaintiff; Slanghtor & 
May for company. 



Cazesove V, Cazbkove. 



June 7. 
Legacy — Abatement — Immediate Legacy to Widow, 

A testator bequeathed a legacy of 1,000/. to his wife, 
to be paid to her immediately after his decease, but the 
will contained no indication as to priority of payment. 
The estate being insufficient for pajment in full of all 
the legacies, the question arose whether, having regard 
to the decision in Re Hardy; Welle v. Bannck, 50 
Law J. Rep. Chanc. 241 ; L. R. 17 Chanc. Div. 798, the 
1,000/. legacy must be paid in full or should abate. 

Barber, Q,C,, and Jennings Smart, Harwell and Mao- 
naghten for the respective parties. 

Ebk£WIOH, J., tbllowed the decision in Blower v. 
Morret, 2 Yes. Sen. 420, and dissenting from Welle v. 
Barwick, held that the legacy must abate. 

Solicitors : F. E. Bobinson & Wilkins ; Woodhouse, Trower 
&Co. 



Queen^s Bench Division. \ Parsons v. The Laxenheaih 
May 10, 16. j School Boa&d. 

Elementary Education Acts, 1870, 187S-^Oeneral Begur 
lotions, 1886, rule 20^School Board Eleetionr-BUl 
of Charges of Betuming Officer — Beference to Edur 
cation Department — Award of SmaUer Sum — Power 
to reopen Taxation — * Pinal and conclusive ' Decision, 

Appeal from the Brompton County Court. 

The plaintiff acted as returning officer at an election 
for the Lakenheath School Board, and subsequently 
sent in his bill of charges, amounting to 36/. 5^. lOd,, 
to the defendants. The bill was referred to the Educa- 
tion Department under rule 20 of the General Regula- 
tions of 1886, which provides that ' the expenses of the 
election and of taking the poll and the remuneration to 
the returning officer and his assistants (if any) shall be 
paid by the School Board out of the school fund. Pro- 
vided that, if any question shall arise between the re- 
turning officer and the School Board as to his bill for 
expenses or remuneration, such bill shall be referred to 
the Education Department, whose decision thereon shall 
be final and conclusive.' The Department taxed the 
plaintiff's bill, and awarded him 20/. 10s, The plaintiff 
thereupon drew the attention of the Department to 

certain items which had been disallowed, and asked the 
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Department to reconttder the matter. The Department 
communicated with the defendants and with the plain- 
tiff, and then awarded him S2L Is. lOd. The defen- 
dants refused to paj, alluring that the first award was 
'final and conclusive' within the meaning of rule 20. 
The Gounty Court judge held that the Department 
had power, with the consent of the parties, to reopen 
th^ mquiry, and found as a fact that the defendants nad 
consented to the matter bein^ reopened. He therefore 
gave judgment for the plaintm for 82/. Is, lOd. 

Velvert&n for the plaintifil 

C, A. ^Russell for the defendants. 

The Court (Fieu), J., and Catb, J.) held that the 
decision of the County Court judge was right, and must 
be affirmed. 

Appeal dismissed. 

SoUdtors: J. Algernon Latham, for the plaintiff; Archi- 
bald Soott Lawson, for O. F. Bead, Mildenhall, Suffolk, 
for the defendants. 



0«.^^% n^^A TU*»'U^ ( The ATTOEJrBT-GENBBAL V. 

Queen sB^hI}mswn.\ g^^ jj Williamson, Babt. 

y t A»D OTHERS. 

Practice — Crovm Suits — Information by Attorney^ 
General — Costs — Cdsts of Action while Pending — Dw- 
continuance—'22 ^' 23 Vict c. 21, s. 21— Order 
LXriILy rule 2 ; Order LXK, rule 1. 

In an information by the Attorney-General on behalf 
of the Crown relating to a claim to foreshore rights 
interrogatories were administered to the defendants. In 
answermg these interrogatories the defendants were put 
to considerable expense. Subsequently the solidtors to 
the defendants were informed by the solicitors to the 
Crown that the Attorney-General did not intend to 
proceed further with the information, but that no notice 
of discontinuance would be delivered to the defendants 
or their solicitors. Upon this the defendants moved for 
an order directing the Crown to pay costs to be taxed 
on the higher scide, or that the cause be set down to be 
heard on the information and the answer of the de- 
fendants, such answer being taken to be admitted as 
true. 

Locktooodf Q.C.f and Danckwertz for the defendants. 

Sir R. Webster y Q.C. (Attomey-Qenerat) and Vaughan 
Hawkins for the Crown. 

The Court (Cave, J., and Fiblb, J.) held that there 
was no jurisdiction to make the order, there being no 
power to dismiss the information for want of prosecu- 
tion, and there being no power under the Rules as to 
costs, Order LXV. (which by Order LXVIII., rule 2, 
and 21 & 22 Vict. c. 21, s. 21, are made applicable to 
informations), to award costs in an action while the 
action is pending. 

Solioitons : Solicitors to Woods and Forests for the Crown ; 
Grossman & Prichard (for Kidson, M'Kenzies & Kidson, 
Sunderland) for the defendants. 



The action was bfooght by Messrs. GhwlingB & Sharpe- 
as assignees of the plaintiff, Sir Thomas Tancied, by 
virtue of an absolute assignment in writing, not pm>- 
porting to be by way of chsrge only, of which express- 
notice in writing had before action been given to tho 
defendants. The assignment was contained in an inr 
denture by way of mortgagei and purported, in oonr 
sideration of advances nuide and to be made by the 
assignees, to assign all sums of money due or to become 
due from the defendants in respect of work executed by 
the plaintiff There was a proviso for redemption and 
reassignment on repayment of all moneys advanced by 
the assignees. 

The Court {Beskajx, J., and Chablb, J.) held, fol- 
lowing Burknmm v. Sail, 58 Law J. Hep. 12 Q. B. 222 ; 
L. R. 12 Q. B. Div. di7, and disapproving The National 
Provincial Bank v. Harle, 60 Law J. Bep. Q. B. 487 ; 
L. R. 6 Q. B. Div. 626, that the deed was an absolute 
assignment not purporting to be by way of charge only 
within the Judicature Act, 1878, s. 25, subs. 6. 



Qu^een^s Bench Division, 
June 19. 



{ 



''Takorbd ajh) othbbs V. The 
Dblagoa Bat Ain> East Ap- 
RiOAK Railway Compaht. 

Ajsdgnment of Deht — Mortgage — Judicature Acty 1873 
(36 ^ 37 Vict. e. 66), s. 26, subs. 6. 

Appeal from a decision of the Master in chambers, 
xeferrod by Denman, J., to the Court 



Practice — Pleading — Libel— Justification — Payment int^ 
Court — Embarrassing Defence — Divisibility of 
Charges in Libel — Qualification as to some — Pcqpnent 
into Court as to others— Pules of Court, 1883, 
Order XXIL, rule 1. 

A]^peal from order of Pollock, B., at chambers, 
striking out statement of defence unless amended. The 

Slaintiff brought his action for an alleged Ubel by the 
efendant in a letter to a newspaper. The defendant 
pleaded that, except as thereinafter admitted, the words 
were fair comment on a matter of public interest and 
discussion, and to the extent thereinafter stated were 
true in substance and in fact. He then proceeded to 
justify the various statements in his letter, and con- 
clnded by admitting that in the heat of the discussion^ 
and provoked by words published of him by the 
plaintiff, he used words of the plaintiff not wholly 
justified by the facts thereinbefore mentioned, and that 
could not be considered in every respect as fair com- 
ment, and paid 40«. into Court to satisfy the plaintiff's 
claim. 

The plaintiff took out a summons under Order XXTL» 
rule 1, to strike out the defence as embarrassing, and 
the order was made. 

The defendant appealed. 

C. W. Mathews for the plaintiff. 

Finlay, Q.C, and Bray for the defendant. 

The Coubt (Lobb Colebidoe, C.J., and Hawkiks, J.) 
held that, as the defendant had pleaded justification to 
the whole of the libel, and had paid money into Court 
in respect of a portion, such a plea was embarrassing, 
and tnat justification and payment into Court couS 
not be pleaded together. But where the charges in a 
libel were divisible, the defendant could plead justifica- 
tion as to some of them and pay money into Court in 
respect of the others. 

Appeal dismissed. 

Solicitors : H. C. Godfray for the plaintiff ; J. W. Sykes 
for the def enduit. * t 
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HOUSE OF LORDS. 
Houte of LordaJ^ 
March 28, 29. I -n -» 

April 5, 9; n. r™*^ ^ """^^ ""' ^^''• 
July 1. J 

Company — Misstatement in Prospectus — Action for 
iJeceit — False Statement made *bondJide' — Absence 
of Beasonable Cause for hdieving it true. 

' This was an appeal from a decisioii of the Court of 
Appeal, reported 67 Law J. Rep. Chanc. 347, which 
reyersed one of Stebuvo, J. 

air H. Davey, Q.C., and MouUon, Q.C. (M. Mmr 
Maekensie with them), for the appellants. 

Ban^pas, Q.C., and Byrne, Q.C. (A. FattuUo with 
them), for the respondent. 

Cur, adv. vuit. 

Their Lobdbhips (Lobb Halsbuby, L.C., Lobd 
Watson, Lobd Bbamwell, Lobd Fitzoebald, and 
Lobd Hebsohbll) reversed the decision of the Court 
of Appeal, with costs. 

Solicitors: Linklater, Hackwood, Addison k Brown for 
appeUants ; Tamplin, Taylor k, Joseph for respondent. 



HIGH COURT OF JUSTICE. 

Chancery Division.'^ In re MiDDLESBBOveH, Redcab, 
Sttbltno, J. > Saltbitbn-by-thb-Sea, &c., 
May 28. J BuiLDiNft Sooieiy. 

Building Society — Liquidation — Distribution cf Surplus 
Assets — JAobiUty of Unadoaneed Memoers. 

The society was enrolled under 6 & 7 Wm. IV. c. 32, 
ttnd was not registered under the Building Societies 
toL. zxnr. 



' Act, 1874. In August, 1881, the society went into 

j liquidation. At that date there were 1,475 unadvanced 

I members, whose shares were fuUy paid ; two un- 

' advanced members, whose shares were not fully paid, 

I but the payments in respect of whose shares were not 

I in arrear ; and 244 unadyanced members, whose shares 

were not fully paid, and whose payments in respect of 

such shares were in arrear. There was also a clsss of 

advanced or borrowing members, who had not '^ftid 

, the advances made to them by the society, lliese 

' advanced members were, by the rules of the society, 

! also holders of at least one unadvanced share each. 

All the creditors of the society had been paid in full, 
and there was a simi of 30,000/. surplus assets for 
division amongst the members. 

This was a summons taken out by the liquidator for 
the purpose of determining the respective rights or 
liabilities of the various classes of members. 

The rules of the society provided for the payment of 
subscriptions of 6a. per month until the acciunulated 
subscriptions should amount to 10/. per share, when 
the subscriptions were to cease, and 10/. per share was 
to stand at the credit of the members according to the 
respective nimiber of shares they might hold. By 
rule 20 no member was to receive any dividend 
or distribution of profits until the whole of the 
10/. per share had been paid by the members ; and by 
rule 32, when aU payments due to the society by mem- 
bers or others had been satisfied and all debts paid, the 
stock of the society was to be divided amongst the 
members according to the respective nimibers of unad- 
vanced shares which each member might have standing 
to his credit in the books. 

Seward Brice, Q.C, and W. S. Jackson for the 
liquidator. ^^ j 
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W. Pearson, Q.C., and C, W. Greenwood for the un- 
advanced members whose shares were fully paid. 

Ghraham Hastings, Q. C, and Swinfen Eady for the 
iinadvanoed members whose shares were not fully paid 
up and whose payments were in arrear. 

Butcher for the advanced members. 

The unadyanced partly paid members not in arrear 
were not represented. 

Stirling, J., said that the rules were directed to a 
winding-up by the society itself, and not to a compul- 
sory liquidation. He discussed the cases of In re The 
Doncaster Permanent Building Society, 36 Law J. Rep. 
Chanc. 871 ; L. R. 3 Eq. 168 ; 4 Eq. 670 ; Brownlie v. 
Russell, L. R. 8 App. Gas. 236 ; and Tosh v. The North 
British Building Society, 11 App. Gas. 489, and said that 
the effect of those decisions was this — that when a com- 
pulsory winding-up intervened, a line was to be drawn 
at the date of the liquidation, and thereupon the liability 
of the shareholders was put an end to so far as anything 
which went beyond the amount which they were bound to 
contribute up to that date ; and wher» there were surplus 
assets they were to be distributed as nearly as possible 
according to the interests of the members as they existed 
at the date of the winding-up. The unadvanced mem- 
bers, therefore, whose payments were in arrear must 
(without being subject to any personal liability^ pay up, 
or brinff into account all that they were bound to pay 
at the date of the winding-up, and after that they would 
be entitled to share pari passu in the capital of the 
society in proportion to their interests ; that was to say, 
they would be entitled to receive their share of the 
capital to which they had contributed, and the profits 
attributable to such share. As to the advanced mem- 
bers, the authorities showed that they were not to be 
put upon the list of contributories. 

SolicitoTt : Morse & Simpson, agents for Jackson Sl Co., 
Middlesbrough ; H. 8. Metcalfe; Bowe & Co. 



Whinney for the applicant. 

Orosvenor Woods for the company. 

SxiBUKe, J., said that the question was whether the 
contract was a contract ' duly made in writing ' deter- 
mining that the shares were to be held otherwise than 
as subject to the payment of full value in cash. His 
lordship thought tnat it was. It was under the seal of 
the company, upon which it was binding. It was made 
for valuable consideration; and it was in writing, 
which was all the Act required. The statute did not 
require it to be signed by all parties. The contracting 
party was the company, and the company had signed it. 
The document completelv satisfied the terms of the Act, 
and the application failed. 

Solicitors : Snell, Son & Greenip. 



''*ffi^:j!^- V» « Thc New EB«aHAKi.T Com- 
Jime28. J ^-^^(L™-)' Ex parte 1A.ibs(ziea, 

Company^Shares^Bect^teation of Regitier^Shares to 
he held as fully Paidnup in Ouh — Registered Agree- 
ment — Execution hy Company only — Companies Act, 
1867, «. 26. 

This was a motion b;^ E. F. Menzies to have the 
register rectified by strimng out his name as the holder 
of 400 preference shares in the compan}^ on the ground 
that the shares had not been fully paid in cash, and 
that a proper agreement had not been filed with the 
registrar of joint-stock companies as reouired by sec- 
tion 26 of the Companies Act, 1867. The shares in 
question were allotted to the applicant in pursuance of 
a scheme whereby the assets and property of the 
Eberhardt and Monitor Company were transferred to 
the new company, and fully paid shares in the new 
company were allotted to the holders of debentures in 
the old company. The agreement under which this 
Vas efiected was duly filed, but it was only executed 
by the company and not by the allottees of the shares. 
0!he applicant contended that it was, on that account, 
not a sufficient contract so as to satisfy the section. 



Chancery Division, ] 
Kekewich, J. > Philips v. Gatlet. 
June 20. J 

Power of Appointment — Power to Appoint by Will with 

special r^erence to Power — General Bequest — Wills 

Act, s, 27. 

By a settlement a power was reserved to appoint a 
property by * a will expressly referring to the power.' 
The donee of the power did not purport to make any 
express exercise of the power, but his will contained a 
general bequest, without any reference to the power. 

It was contended, on the authority of Re Marsh ; 
Mason v. Thorn, 67 Law J. Rep. Ghanc. 639 ; L. R. 38 
Ghanc. Div. 630, that by virtue of section 27 of the 
Wills Act the power must be taken to have been exer- 
cised. 

Warmington, Q,C., and Warrington, for the parties 
entitled in default of appointment, referred to Charles 
V. Burke, L. J. N. of G. 1889, p. 1, and Re PhUUps: 
Robinson v. Burke, L. J. N. of G. 1889, p. 68, as not 
following the authority cited. 

Barber, Q.C., and Allen for the parties claiming under 
the general bequest.- 

Bramwell Davis for the trustees of the settlement. 

Kjq[£WIGH, J., dissented from the decision in Rs 
Marsh: Mason v. Thorn, and held that, the settlor 
havinj^ excluded an appointment by a will not expressly 
referring to the power, the power had not been exer- 
cised by the general bequest. 

Solicitors : Potter, Sandford & Kilvington ; Allen A: Son. 



Chancery Division,'\ 

EeKEWICH, J. [>SrDDALL V, ViCKABS. 

June 22. J 
Patent^InfriTmement—Aceount of Profits, 

The plaintifif, having obtained judgment in an action 
to restrain infring^ement of a patent for a mechanical 
arrangement for use in the manufacture of iron and 
steel foigings, had elected to take an account of profits. 
Upon the account the defendants objected to aisclose 
the profits made by them in the manufacture of forg- 
ings before they used the plaintiff's invention and thv 
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profits made by them in the same maanfacture whilst 
they used the inventioxiy their contention being that a 
great part of the increased profits were attributable to 
other changes adopted in the mode of manufMSture be- 
yond the use of the plaintiff's invention. 

The plaintiff' contended that the profits in fact made 
must be disclosed. 

• The AUomey-General {Sir lUehard Webster)^ AsUm, 
Q.C., and Latoson for the plaintiff! 

Maulton, Q.t\, and Bousjield for the defendants. 

"KssswiQii, J.» said that, although many factors 
might be involved in the consideration of the question 
of the profits to which the plaintiff was entitled, it 
was clear that the Court must be informed as to the 
profits made by the defendants in the manufacture of 
forgings before July 6, 1886, when they began to use 
the plaintiff's invention, and made an order in these 
terms : * The Court being of opinion that, for the pur- 
pose of ascertaining the profits made by the use of the 
plaintiff's invention pursuant to the judgment, it is 
necessaiy to inquire what was the cost of manu&ctur- 
ing the forging made by the defendants prior to their 
use of the plaintiff^s invention, and also what was the 
cost of like manufacture during the defendants' use of 
the invention and afterwards, order the defendants 
within fourteen days to bring in a further and better 
affidavit and account giving such information accord* 
ingly.' 

Solicitors : Johnson, Son k. ElUs ; Cattams, Jehn k. Co. 



he was not arrested within a borough or town, then 
within three miles of the place and in the county or 
franchise in which he was arrested.' The action was 
tried before Maitjsty, J., who held that section 14 did 
not apply to an arrest upon an ord^.r of commitment 
under the Debtors Act, 1869, and gave judgment for 
the defendant. The plaintiff moved for a new trial. 
Winch, Q,C,y and J, D. (yFlym for the plaintiff, 
Ambrose, Q.C., and A, J. David for the defendant. 
The Court (Dbnmaw, J., and Charles, J.) held 
that a commitment order was a punishment for con- 
tumacy, and not merelv a means of enforcing a ' debt,' 
and that, therefore, the decision of Manisty, J., was 
correct. 

Motion ditemiased. 

Solicitors: Paterson k. Sons for the plaintiff; W. H« 
Herbert (for H. Simpson, Manchester) for the defen- 
dant. 



QueevC9 Bench Division. 
June 26. 



^MiTCHBLL V. Simpson. 



JSheriJjr—SherigraAct, 1887 (60 * 51 Vice. c. 66). s. 14— 

Debtors Act, 1869 (82 ^ S3 Vict. e. 62), s. 6—Comr 

mitment Order — * Attachment for debt J 

Motion for new trial. 

The action was brought by the plaintiff against the 
defendant, the head bailiff of the Salford Hund^ Court, 
under section 14 of the Sherifis Act, 1887, for damages 
for an alleged breach of duty. Judgment for a sum of 
31 /. had been recovered against the plaintiff in the Salford 
Hundred Court. A judgment summons having been 
issued, the judge made an order in the ordinary form, 
committing the plaintiff to prison 'for twenty-one days 
from the £ite of his arrest, including the day of such 
date, or until he shall pay 81/.,' together with interest 
at 4/. per cent., and 1/. 10». for costs. In pursuance of 
such order, tlie defendant arrested the plaintiff in 
London and conveyed him at once to a police station, and 
subsequently, on the same evening to Manchester, where 
he was lodged in the gaol. The plaintiff based his claim 
on section 14 of the Sheriffs Act, 1887, which pro- 
vides ' that where an officer being a sheriff, under-sheriff, 
seneant-at-mace, or other officer whatsoever, arrests 
or has in custody any person by virtue of any action, 
writ, or attachment for debt, such officer shall not . . . 
take such person to any prison within twenty-four 
hours of the time of his arrest, unless such person re- 
fuses to be carried to some safe and convenient dwel- 
ling-house of his own nomination^not being the private 
dwelling-house of such person and being within the 
borough or town where such person was arrested, or if 



Probate, Divorce, and^ ■d^,,^,^^ 
Admiralty Division. LBBimi^T 
May 30. J 



V. The AiTORirer- 
General. 



Legitvfnaey Declaration Act — 21 ^ 22 Vict. e. 93 — 
Oitation'-^Practice, 

Melshamer for petitioner. 

Ov}yn James for the Attorney-General. 



Probate, Divorce, and'] 0^. « . j^^^ . ^ tvh A ttorkpt-. 
Admiralty Division. y^^^^^^^^JLj^ attorhet* 
June 4. J UEjfBRAL. 

Greek Marriages Act— 47 ^ 48 Vict. e. 20— Citation-^ 
Practice. 

Bargrave Deane for petitioner. 

Owyn James for the Attorney-General. 

The point raised in both cases was precisely the same, 
as the Greek Marriages Act incorporated the section of 
the Legitimacy Declaration Act on which the question 
arose. Upton v. The Attomw-General, 32 L. J. Rep. 
P. & M. p. 177, was cited on behalf of the defendants. 

Butt, J. : These two cases, one under the L^timacy 
Declaration Act, and the other under the Greek Mar- 
riages Act, raise exactly the same point — ^viz. whether 
the party proceeding can set down his case for trial with- 
out citinff anybody except the Attomey-QeneraL I have 
consultea the president and the registrars, and the con- 
clusion we have come to is that the proper course is 
to make an application to the registrar to set down the 
case for heanng and represent to him the true state of 
the case by affidavit or otherwise ; the registrar, if he 
thinks that any one else should be cited, will either 
niake the order himself or, in cases of difficulty, adjourn 
it for the consideration of the Court. The Act clearly 
contemplates the exercise of some discretion by the 
Court. That is to be the practice in all such < 



Solicitors: Bowman k, Crawley-Boevey for Brinkley; 
Freshfields for ScaramaDga; Solicitor to the Treasozy 
for Attoniey-CJeneral. * 
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Probate, Divorce, and 

Admiralty Division, 

June 4. 



•} 



JaNX THOBKTON^ DEGEASifD. 



Destruction of Codicil — Mistake of Law, 

The testatrix made a will, dated July 7, 1885, and 
four codicils. A fifth codicil was executed on March 21, 
1889, but was destroyed on the same day by being torn 
in pieces by her two great-nieces at the testatrix^ own 
Tequest, under the impression that the codicil was in- 
Talid owing to the day of the month and the month 
being transposed by a clerical error, so that the date 
ran * the March day of Slst.' The fragments of the 
codicQ were enclosed in a letter sent to the testatrix's 
solicitor with instructions to prepare a precisely similar 
codicil. This was done, but the testatrix died before 
executing the fresh codicil. 

Inderwick, Q.C. 

Held by Burr, J., that the codicil was not destroyed 
animo revocandi, but under a mistake, and the frag- 
ments of the codicil would therefore be admitted to 
probate. 

BollcitoT : Sharon G. Tomer. 



} 



Wheeleb v. Whxelxb 
(Rhodes nrtESVENUfe). 



JProbate, Divorce, and 

Admiralty Division, 

June '18, 19. 

A husband respondent, in his answer, charged his wife 
with committing adultery with a certain person, but did 
not, as he might have done under section 2 of 29 Vict. c. 82, 
claim any relief or make the adulterer a co-respondent. 

Mr. lUxodes, the person charged with adultery, had 



obtained an order at chambers giying him leare to 
intervene. 

JR. ff, Pritchard, for the respondent, moved to rescind 
the order. The respondent claimed no relief against 
Rhodes, therefore the Court had no power to give him 
leave to intervene. 

Crosse, for the intervener, contrd, 

Aliddlet&n, for the petitioner, supported the order 
sanctioning the intervention. 

Cur, adv. vult. 

June 19. — Bun, J., held that the order at chambera 
was rightly made and ought to be upheld. 

Application dismissed, with costs. 



Probate, Divorce, and'\ 

Admiralty Division, i>WooD v. Wood ahd White. 
July 2. J 

Married Women's Property Act, 1882 (45 <S* 46 Viet, 
c. 76), s, 17 — Order to deliver up Property bdonginff 
to Wife. 

In this case^a petition had been filed by the husband 
for dissolution on April 16, 1889. On June 13 Mr. 
Reffistrar Pritchard made an order on the petitioner to 
deliver up within five days certain articles which the 
respondent claimed as wedding presents. 

This order was made under the Married Women's 
Property Act, 1882, s. 17. 

Btttt, J., held that the registrar had no power under 
this Act to make such an order. 

Bargram Deane for petitioner. 

Order reversed 
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Lancashibe and Tobkshibe Bailway Co. v. 
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HIGH COURT OF JUSTICE. 

BUBLAND & Co. V. BBOXBUBN OIL COMPANY (LlM.) 

(Chanc.) 

Dale 8c Plant (Lim.), In re (Chanc.) . 
GiANAOLis' Tbadb-mabe; In re (Chanc.) . 
Henby Pound, Son, k Hutohens (Lim.), In re 
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COURT OF APPEAL. 



Court of Appeal ") 
Cotton, L. J. Hag gin v, Comptoib d'Esoomptb 
Fbt, L.J. > DB Pabis. Mason & Babby v. 
Lopes, L. J. The Same. 

June 25. J 

Practice — Service — Foreign Corporation — Office in this 
Country— Bules of Supreme Court, 1883, Order IX., 
rule 8, 

Two appeals from the refusal of Divisional Court to 
set aside tne writs in the action which had been served 
on the office in London of the defendant corporation. 

The defendant corporation was established by French 
law as a company for banking and other financial 
operations, and had their chief office in Paris. It had 
a oranch in London, with an office, with the name of 
the corporation on the door. The manager of the 
London branch held a power of attorney authorising 
him to conduct the bankmg and discount business, but 
not all the other operations of the corporation. 

The actions were brought on guarantee given by the 
corporation in Paris. The writs in the action were 
served on the manager of the London branch in 
London. 

The corporation took out summonses to set aside the 
service, but the Divisional Court, affirming the previous 
decision of Uie master and the judge, refused to set it 
.aside. 

The corporation then appealed. 

Bighorn, Q.C., and Ttndal Atkinson for the appel- 
lants. 

Cohen, Q,C, and J. Wallis for the plaintiff Haogin. 

Finlay, Q.C., and F, W. Hollams,iox the plamtiffs 
Mason & Barry, were not called upon. 

Their Lobdships dismissed the appeal. They held 
that the question depended on Order IX., rule 8, which 
followed the terms of the repealed section 16 of the 
Common Law Procedure Act, 1852 ; but, although the 
term ' corporation aggregate ' was, strictly speaking, one 
TOL. XZIV. 



of English law, it would describe a foreign corporation 
which had a residence or a domicil in this country ; 
and, although the rule would not authorise service on a 
foreign corporation which had no residence here, yet 
when a foreign corporation came on business here in 
the way in which the defendant corporation did, and 
was allowed to sue in this country, there could be no 
reason whj it should not be liable to be served with a 
writ in this coimtry. The case of Netoby v. Van Oppen, 
41 Law J. Rep. Q. B. 148; L. R. 7 Q. B. 298, was an 
authority to tnat effect ; and, although a decision on 
section 16 of the Common Law Procedure Act, 1862, 
still, as it had stood for seventeen years, without havixur 
been adversely^ commented on, and the section itself 
having had this particular construction put upon it by 
that case, had been re-enacted by the rule now in force, 
it must be treated as being in the contemplation of Uie 
Legislature as a correct interpretation of the law. 

Solicitors ; Lyne k. Holman for the appellants ; Bowcliffes, 
Bankin k. Co. for Haggin; HoUams, Son k Co. for 
Mason k Barry. 



The Lancashibe and Yobxshibb 
Railway Company v. The Assess- 
mbnt Committee op Bolton 
Union. 



Court of AppeaL 

Cotton, L.J. 

Fey, L J. 

Lopes, L.J. 

June 26. 

Rural Authority— Urban Authority— Powers for Idght- 
ing District — General Expenses — Special Expenses — 
Mode of Levying Bates — Assessment of Bailtoay Com" 
pany—PvbUo HeaUh Act, 1875, m. 161, 207,211,229, 
280, 276. 

Appeal of assessment committee from an order of 
Divisional Court reducing a rate on special case under 
12 & 18 Vict. c. 45, s. 11. 

The Bolton Union is a rural sanitary authority under 
the Public Health Act, 1875. The township of Great 
Lever is part of a contributory place within the rural 
district. It being desirable to empower the Bolton 

X 
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Union to make contracts for lighting with gas and 
erecting lamp-posts, &c., in the streets within certain 
contributory places within the district (including Great 
Lever), the Local Government Board made an order on 
December 11, 1882, under section 276 of the Public 
Health Act, that the provisions (the first paragraph of 
section 161 of the Act) should be enforced witmn those 
contributory places, and proceeded : * We hereby invest 
the guardians of the Bolton Union with all the powers, 
rights, duties, capacities, liabilities, and obli^tions of a 
rural sanitary authority under their provisions within 
the said portions of their district.' 

The guardians incurred expense in lighting Great 
Lever, and from time to time served precepts on the 
overseers to raise the expenses out of the poor-rates of 
Great Lever as a contribution to the ' general expenses ' 
of the rural sanitary authority. In April, 1887, the 
overseers levied a rate of 2«. in the pound on the net 
rateable value of the railway companys property within 
the township. The company objected, claiming that 
they ought to be rated on only one-fourth of the rate- 
able value under section 211 of the Act, and the Divi- 
sional Court approving, treating the expenses as special 
expenses withm sections 229 and .230 of the Act, up- 
held the contention of the railway company. 

Henn Collins, Q,C,, and Broadbwy for the appel- 
lants. 

Meadows White, Q.C.,and C. ^. J^u^^el/ for the rail- 
way company. 

Their Lobdships allowed the appeal. The Local 
Government Board having empowered the rural autho- 
rity to exercise certain powers and incur expense, sudi 
authority must of course pay those expenses, and the 
question arises out of what nmds and in what manner 
tney were to be paid. The mode of defraying expenses 
of an urban autnority was prescribed by section 207, 
while sections 220 and 2dO provided for the expense oi 
a rural authority. The expenses incurred in lighting 
were not special expenses under the Act, and had not, 
as miffht have been done, been, under section 229, deter^ 
mined to be such by order of the board ; consequently, it 
beinj; a general expense, it must be provided for under 
section 229. The clause of the railway company was 
based on section 211 of the Act, but that section only 
applied to rates made by an urban authority, and the 
appellants, being a rural authority, had no power either 
nnder the Act or under the order of the board to levy 
rates in that way, there being nothing in the order 
which had the effect of incorporating section 211, as 
there might have been had it been desired, or prescribing 
the way in which the money was to be raised. 

Solicitors : Clarke, Woodcock k By land (for C. Moorhonse, 
Manchester), Holden & Holden, Bolton. 



Cfourt of Appeal,' 

COTTOlf, Lj. 

Fet, L.J. 

Lopes, L. J. 

June 28. 



Th£ Axttohatio Wsighikg Ma< 
CHINE Company v. The Combined 

WEieHING AND ADVESTISINO Ma< 

CHINE Company. 



Practice — Stay of Execution — Set-off of probable Costs 
in another Action — Time for making Application — 
Hules of the Supreme Court, 1888, Order LVIIL, 
rule 16; Order LXV., rule 27 (21). 

An action for infringement of a patent and a cross- 
action by the defendants for groundless threats of le^ 
proceedings had been set down together for tnal. 



Keeewich, J., held at the trial of the first action that 
the defendants had infringed and gave judgment for 
the plaintiffs in that action, and as a consequence dis- 
missed the cross-action of the defendants. 

On appeal the Court of Appeal held that there had 
been no infringement and dismissed the first action, 
and ordered the cross-action to be remitted again to 
Kekewich, J., for trial. Though the defendants in the 
first action had been ordered to give security for the 
costs of the appeal, the plaintifis in the first action did 
not on the occasion of the judgment of the Court of 
Appeal apply to the Court for a stay of taxation is 
Older that any costs which the defendants in the first 
action might become liable to pay, if their cross-actiom 
for threats was not successful, might be set-off against 
the costs ordered to be paid by the plaintiffs in the first 
action to the defendants, but the plaintiffs now mad« 
the application. 

Neville, Q.C,, and R. Qriffin in support of the appli- 
cation. 

F. L. Furminger contra. 

Their Lobdships held that, although, if the applica- 
tion had been made when the judgment of the Appeal 
Court was given, it might very probably have TOet 
granted, yet that it must now be mused, as the defen- 
aants in the first action had by the judgment of the 
Appeal Court obtained a present right, which they 
could not be deprived of, to payment of the costs in 
the first action. 

Application reused, tcith costs. 

Solicitors : Adam Bum Sc Son for applicant ; Perkins & 
Sawyer for respondent. 



Court of Appeal,' 

Cotton, L.J. 

Fbt, L.J. yin re Lamb (John Henbt). 

Lopes, L.J. 

June 29. 

SoUckor-^Offences under Solicitors Act, 1846 (6 <5f 7 
Vict. c. 73), s. S2^Strikinff off BolU^PetiUon fin* 
Eeadmissum. 

On August 2, 1886, an order was made by a Diyi« 
sional Court striking J. H. Lamb off the roll of solici- 
tors for an offence committed under section 82 of die 
Solicitors Act, 1843 (6 & 7 Vict. c. 73), by reason of his 
permitting his name to be used in legal proceedings for 
the profit of an unqualified person. Lamb had ap^aled 
from this order, but had not prosecuted his appeal^ 
which had accordingly been dismissed for non-appeaz^ 
ance. Subsequently, m July, 1887, Lamb ^ve notice 
of motion to revive the appeal, but the apphcation was 
dismissed. In March, 1889, Lamb presented a petition 
to the Master of the Rolls, praying to be readmitted as 
a solicitor. The Master of the Rolls referred the peti- 
tion to the Queen's Bench Division to be dealt with by 
that Court, and a Divisional Court (Field, J., and 
Cave, J.) on May 31, 1889, made an order dismissing 
the petition. 

Lamb appealed from the last-mentioned order, 

Waddy, Q.C., and Crisps for the appellant. 

R. T. Beid, Q.C., and F. TV. ffoUams for the Incor- 
porated Law Society, the respondents. 

Their Lobdships held that when a solicitor had been 
uigiiizea oy '^^jv^v>';^lv^ 
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Btruck off the roll of solicitors for an offence under 
section 82 of the Solicitors Act, 1843 (6 & 7 Vict. 
c. 73), it followed as an inevitable statutory consequence 
that he was forever after disabled from practising as a 
solicitor, and no judge or Court had any power to re- 
admit him as a solicitor. 

SoUcitois : L. W. Gregory for the appellant ; £. W. 
Williamson for the respondent. 



Court of AmpeaL 

Cotton, L.J. 

Fbt, L.J. J^Huisri v, Clabeb« 

L0P£8, L. J. 

July 4, 6, 6. 

Action for Misr^eaentation — Observation in Newa- 
paper before Trial^AppUcation to Commit for Con- 
tempt <ff Court, 

Appeal from decision of Mathew, J., and Gbak- 

lEAlC, J. 

The action was brought for false representation as to 
certain companies and was entered m the cause list 
printed and published as an action for fraudulent mis- 
representation. 

On April 12, 1880, the following paragraph appeared 
in the Star newspaper : ' To investors and others. — In 
the list of cases to be tried in the Queen's Bench Divi- 
sionj^ special jury after the Easter holidays is the case 
of William Henry Bunt v. Frederick NevUle Clarke 
and William Adams, which is expected to occupy the 
time of the Court for several days and to present 
features of ^preat interest to investors. The sum of 
1,800/. with interest and dividends is claimed by the 
plaintiff from the defendant Clarke, on the ground of 
alleged misrepresentation in connection with the (}yro- 
phone Top Patent, the Inventions Trust Association, 
Musical l^truments Company, Investors' Mart HLiim.), 
the Moldacot Royalties Trust (Lim.). Hunt turther 
claims 600^. against both defendants for alleged misrepre- 
sentation in connection with the business of tne defendant 
Adams. Mourners over the Moldacot fiasco are likely to 
hear a little inside history of the business.' The 
defendant Clarke applied to Mathew, J., and Grantham, 
J., to commit the puolisher of the St(tr for contempt of 
Court in publishing this paragraph. The publisher 
filed an affidavit that he was not before aware of the 
paragraph, that it was published in the ordinary course 
of business, that he had no interest in the action, and 
had not inserted the paragraph with a view to prejudio- 
ing the trial, and he submitted that he had not been 
guilty of contempt of Court. The learned judges held 
that the insertion of the paragraph in the Star was not 
contempt of Court as likely to mfluence the judge or 
jury, and was not calculated to prejudice the fair trial 
of the action, and refused the application with costs. 

Clarke appealed. 

Oewald {R. V. Williams, Q.C., with him) for the 
appellant. 

Zockwood, Q.C,f Bremner, and Oregson Ellis for the 
respondent. 

Their Lobdahips held that the insertion of the para- 
graph in the Star pending the trial of the action was 
technically a contempt of Court, but that there was not 
any such mterference with the conduct of the action as 
would prejudice the parties or the fair trial of the 



action, and, therefore, no application to the Court for 
committal ought to have been made. The appeal must, 
therefore, be dismissed ; but in order to show that the 
Court disapproved of the publication of paragraphs 
pending the trial of the action and of the observationB 
m the paragraph complained of, the appeal would be 
dismissed without costs. 

Solicitors : W. H. Tattam for the appellant ; Ashurst, 
Morris k Co. for the respondent. 



HIGH COURT OF JUSTICE. 



Chancery Division, 
Kat, J. 

June 12. 
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re Dale & Plant (Lim.). 



Company — Windiny^tq>—Affreement between Promoters 
and Secretary before Incorporation — Batifieation by 
Company — New Ayreement — Appointment by Articles 
of Association — Proof for Damages, 

Adjourned summons. 

This was a claim by the secretary of the comnany in 
the winding-up for arrears of salary, and also for 
damages on account of his alleged engagement for five 
yearb naving terminated by the winding-up. 

By an agreement dated October 13, 1886, the pro- 
moters of the company agreed with the applicant that 
he should be secretary for five years at a specified salary. 
The company was incorporated three days afterwards, 
and the articles provided that the applicant should be 
secretary for five vears, and that the directors might 
for that purpose adopt the terms of the draft already 
prepared and settled and identified by the signatures 
of the subscribers thereto of the agreement in question, 
and that the board of directors should accordingly and 
forthwith make bindiug upon the company the terms of 
such draft agreement. The articles also empowered the 
directors to appoint a secretary and other officers. 

At the first meeting of directors a resolution was 
passed confirming the agreement of October 13, 1886, 
between the appucant and the company. 

Chadv)yck bealey, for the applicant, contended that 
there was sufficient evidence of a new agreement 
between the applicant and the company to sustain the 
claim for damages. 

Renshaw, Q,C, and Levett, for the liquidators, were 
not called on. 

Kat, J., said that the applicant was entitled to claim 
a quantum meruit for his actual services as secretary, 
but not to claim damages for the determination of ma 
alleged five years' engagement. The agreement between 
him and the promoters before the incorporation of the 
company could not, according to well-settled authorities, 
of which their logic was, perhaps, the most satisfactory 
part, be ratified by the company after its incorporation, 
and that was what the directors had attempted to do, 
instead of making a new contract between the company 
and the applicant. The appointment by the articles of 
association did not amount to a contract between the 
applicant and the company, but was merely a matter 
between the shareholders inter se. So much of the 
claim as asked for damages must accordingly be dis- 
allowed. 

Solicitora : Belfrage & Co. ; Ellis, Munday & Bartnim. 
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Chancery Dtywttm.^ 

Kat, J. \ln re Hekby Pound, Son, & 

June 29. f Hutchens (Lim.). 

July 6, 8. J 

Con^pany — Winding-up— Receiver — Debenture-holdere — 
Appointment of Receiver under Express Power — Right 
to Possession of Property of Company. 

Adjourned summons. 

On May 4, 1889, the above-named company was 
ordered to be woimd up compulsorily on a petition 
presented on March 9, and an official liquidator was 
appointed. 

On May 10, 1889, the api)licant8, who held all the 
debentures of the company, in exercise of an express 
power contained in the debentures, appointed a re* 
ceiyer, and, being desirous that he should obtain posses- 
sion of the company's property, took out this summons 
claiming that, notwithstanding the appointment of the 
official liquidator, the receiver appointed by the appli- 
cants might be at liberty forthwith to take possession 
of |dl the undertaking and property, both real and per- 
sonal, of any kind of the company. The debentures 
constituted a charge on all the real and personal pro- 
perty of the company, present or future, and expressly 
empowered the applicants, after the presentation of a 
winding-up petition, to appoint a receiver of the com- 
pany's property in the same way as if the applicants 
were mortgagees within the meaning of the Convey- 
ancing and Law of Property Act, 1881, and provided 
that such receiver might taKe immediate possession of 
the company's propertjr, with power to sell and lease 
the same and give receipts ana execute assurances for 
realising the property. 

Riglfyf Q.C., Renshaw, Q.C., and Theobald for the 
applicants. 

Marten, Q,C., and J. Chester for the liauidator. 

Kat, J., refused to make the order asKed, but made 
an order appointing the official liquidator to be receiver 
on behalf of the debenture-holders, and gave leave to 
the applicants to attend all proceedings in the winding- 
up, the costs of the applicants of attending the pro- 
ceedings and of this application to be added to their 
security. 

Solicitors: Linklater Sc Co. for the applicants; Bonner, 
Wright, Thompson & Co. for the liquidator. 



Chancery J)ivisum.'^ 

NoBTH, J. ^7n re Qianaclis' Trade-itabk. 
June 28. J 

Register of Trade-marks— Rectification— Definitum cf 
Trade-mark— Person aggrieved— -Patents. «Sc, Act, 
1888, M. 64, 90. y ^ f , 

In 1886 Nestor Qianaclis obtained the registration of 
the words ' Qianaclis Cigarettes,' in capital letters, as 
his trade-mark, not used before August, 1875, for 
tobacco and cigarettes. 

In 1889 N. Qianaclis commenced an action against 
one Qeorge Elliotts, who was selling cigarettes under 



the name of N. Qianulis, in which he sought to re* 
strain the defendant from trading under that name. No 
injunction was asked specifically directed to infringe- 
ment of trade-mark, but the registration was set out in 
the statement of claim. 

Elliotts moved to rectify the reg^ter of trade-marks 
by removing from it the trade-mark registered by 
Gianadis, on the ground that it was not within the 
definition of section 64 of the Patents, &c.. Act, 
1888. 

Sebastian for the motion. 

2>. Purges, contrA, urged that the applicant was not 
a ' person aggrieved ' within section 90. 

NoBTH, J., held (1) that the words did not constitute 
a registrable trade-mark ; (2) that the applicant was a 
'person aggrieved,' inasmuch as an action had been 
brought against him in which it was sought to make 
use of the registration ; (3) that the mark must be 
removed from the register without waiting for the 
hearing of the action ; (4) but that the costs should be 
reserv^ to be dealt with then. 

Solicitors : Stacpole, Batters & Co. for the applicant; 
Bouth, Stacy k, Castle for the respondent. 



ChancetT^ivisian.'^^ & Co. v. The Bboibubk 

J^h J ^ Company (Lm.). 

Trade-mark — Fancy Word — Disclaimer — Rectification 
of Register— Patents, ^c. Act, 1883, w. 64, 74, 90. 

The plaintifis were the registered owners of a trade- 
mark for a laundry preparation. The mark consisted 
of the plaintifis' signature, lexigthy printed matter, and 
the word * Washerme ' occurring some ten times pro- 
minently in large letters, and was such as might be, and 
was, used as a label for bottles containing the prepara- 
tion. 

The defendants having used the word 'Washerine' 
for the sale of a preparation sold in packets, the plain- 
tiffs moved for an injunction ; but their motion was dis- 
missed by Chitty, J ., on the ground that * Washerine ' 
was descriptive of the goods, and not a fancy word 
williin section 64 of the Patents, &c. Act, 1883. 

The defendants then moved, under section 90, for 
rectification of the register, by expunging the word 
' Washerine ' from the plaintifis' mark, submitting that 
the word * Washerine' was common to the trade within 
section 74 (1 b) of the Act ; and therefore that under 
section 74 (2) the plaintiffs should have entered on the 
register a disclaimer of the word. 

The plaintiffs, on the other hand, contended that by 
' common to the trade ' was meant ' in common use.' 

Byrne, Q,C., and J, Cutler for the plaintiffs. 

Romer, Q.C, and Carpmael for the defendants. 

CuiTTT, J., held that by ' common to the trade' was 
meant ' open to the trade,' and allowed the defendants' 
motion, with costs. 

Solicitors : Torr, Janeways k Co. ; Wilson, Bristows and 
Carpmael. 
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COURT OF APPEAL. 
Albutt V, General Council of Medical Edu- 
cation AND BbOISTBATION OF THE UNITED 

Kingdom and another 93 

Beck and others v. Pierce d3 

fiUSSELL V. Cahbefort & Co 93 

HIGH COURT OF JUSTICE. 
Brooshooft*s Settlement, In re (Chanc.) . . 94 



Combined Weighing and Advertising Machine 
Company (Lim.) v. Automatic Weighing Ma- 
chine Company (Lim.) (Chanc.) . . . .95 
Dixon, In re, Byram v. Tull .... 95 
MiNSHULL, In the Goods of (P. D. & A.) . .96 
Read 8c Grbswell's Design, In re (Chanc.) . . 94 

Reqina r. Whitbley (Q. B.) 96 

Smith, lie. Henderson-Roe v. Hitohins (Chanc.) 94 

Steel v. Steel (Chanc.) 95 

Tarrant's Trusts, Jie (Chanc.) .... 94 
Wood, He. Wood v. Hooper (Chanc.) ... 96 



COURT OF APPEAL. 



>RUB8BLL V. CaICBEFORT & Co. 



€V>«r^ of Appeal, 

Cotton, L.J. 

Fry, L.J. 

Lopes, L.J. 

July 2, 6. 

Practice — Service of Writ of Summoru — Foreign Part- 
nerehip Firm — Service on Manager at Place of Business 
within the Jurisdiction — Bules of the Supreme Court, 
1888, Order IX., rule 6. 

Order IX., rule 6, which provides that, ' where per- 
sons are sued as partners in tne name of their furm, the 
writ shall be served ... at the principal place within 
the jurisdiction of the business of the partnership upon 
any person having at the time of service the . . . man- 
agement of the partnership business there,' does not 
•enable a writ of summons to be served on the manager 
at the principal place within the jurisdiction of the 
business of a foreign partnership firm, the members of 
which are foreign subjects domicQed and resident in a 
foxeifln country. 

(iNeile v. Clason, 46 Law J. Rep. Q. B. 191, over- 
jTuled. 

Jelf, Q.C., and P. 3f. Bray for the appellants, the 
'defendants. 

Tindal Atkinson for the respondents, the plaintiffs. 

Solicitors : Bell, Brodrick & Gray ; Clarke, Woodcock & 
Ryland. 

Court of Appeal, "] Albutt v. The General 

Lord Coleridge, L.CJ. Council of Medical 

LiNDLEY, L.J. > Education and Rxgis- 

Lopes, L.J. tration of the United 

May 28, 31. July 6. J Kingdom and another. 

JAbel — Privilege — Publication of Matter of Public Inte- 
rest—Medical Begistration Act, 1858 (21 <$• 22 Vict, 
c, 90), s, 29. 

Appeal of plaintiff from the judgment of Pollock, 

B., in favour of the defendants at the trial with a jury. 

The plaintiff's claim was for a writ of mandamus to 

VOL. XXIV. 



restore his name in the medical register, and damages 
for removing it therefrom ; and, secondly, an injunction 
against, and damages for, printing and publishing of 
him that he had been guilty of intamous conduct. 

The defence was, as to the first head of claim, that 
the plaintiff, after due inq[uiry, was adjudged by the 
defendants to have been guilty of infamous conduct in 
a professional respect ; and, as to the other, that the 
words complained of were published on a privileged 
occasion. 

Jelf, Q,C,, and Macaskie for the plaintiff. 

The Attomey-Oeneral (Sir B, Webster), Kennedy, 
Q.C, and M, J. M, Mackenzie for the defendants. 

Their Lordships held that the publication b^ the 
(general Council of Medical Education and Registra- 
tion of their resolution giving the ^und of their 
directing, under section 29 of the Medical Registration 
Act, 1858, the erasure of the name of a medical prac- 
titioner from their register for conduct in their opinion 
infamous is privileged if made in good faith and with- 
out improper motive. 

Appeal dismissed. 

Solicitors : Harper k, Battcock for plaintiff ; Warren, 
Gardner k, Morton for defendants. 



>BbCK and others V, PiBRCB. 



Court of AppeaL 
Lord Esher, M.R. 

LiNDLBY, L.J. 

BOWBN, L.J. 

June 27. July 13.^ 

Husband and Wife^-Liability for Ante-nuptial Debts of 
Wife — Previous Unsatisfied Judgment against Wife 
—Married Women's Property Act, 1882 (45 ^ 46 
rict, c, 75). 

Appeal from jud gment of Granthah, J. 

Action by a firm of solicitors to recover amount of 
bill of costs for work done for the defendant within 
six years previous to her marriage. After the marriage, 
action had been brought against her by the plaintiffs on 
the same bill, and ju^grment had been obtained against 
her separate estate, but it was found that she had no 
uigiTizefDy "s^jv^^^^iy^ 
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separate estate. The defendant admitted he had re- 
ceived with his wife assets more than sufficient to 
satisfy the plaintifl^' claim, hut contended that the 
judgment against his wife, although it had not heen 
satisfied, was a har to any action a(i:ainst him. He also 
relied on the Statute of Limitations as to part of the 
debt. Grantham, J., gave judgment for the defendant. 

Henn Collins, Q,C., and Clare for plaintiffs. 

Bigham, Q.C, and Carver for defendant. 

Cur, adv. vuU. 

Their Losdshifs allowed the appeal, and entered 
udgment for the plaintiffs for the amount sued for, 
ess .33/. ,ls. which they found to he barred by the 
Statute of Limitations. The Married Women's Pro- 
perty Act, 1882, has materially altered the position of 
husbands and wives towards the creditors of wives, 
and the rights of creditors of women who mftnry 
before they have paid their debts are totally dif- 
ferent from what they were at common law. A 
husband can now be sued for his wife's ante- 
nuptial debts without her, and whether she were alive 
or dead (45 & 46 Vict. c. 75, ss. 14, 16). He can also 
be sued with her, but in this case the jud^ents might 
be separate, although to the extent to which they were 
both liable the juc&ment miffht be ' a joint judgment 
against the hustNuid personally and against the ^me as 
to her separate property.' The husband's liability is no 
longer unlimited as at common law ; it is limited to 
the value of his wife's property which he might have 
acquired, and as between her and him he is entitled to 
be mdemniffed out of her separate property. The hus- 
band's liability is, therefore, not a joint liability, since 
he cannot require his wife to be joined, and, conse- 
miently, notwithstanding the judgment obtained by the 
plaintiff against the defendant's wife, as that judgment 
was wholly unsatisBed, the action against the present 
defendant was clearly maintainable. As to the otatute 
of Limitations, the plaintifib' cause of action against 
the defendant was founded on the wife's contract, and 
was not the d^endant's marriage. The defendants 
would, therefore, avail themselves of the Statute of 
Limitations as to so much of the plaintifb' demand as 
accrued to them against the defendant's wife more than 
six years before the commencement of the present 
action. 

Solioitors : Chester & Co. (for Chapman, Roberts & Beck, 
Manchester) for plaintiff ; Hamlin, Granmer 8c Hamlin 
(for Brighouse, Brighonse Sc Jones, Soathport) for de- 
fendant. 



Henshaw, Q.C., and E. Martin: J. H. Gugmmr 
Colt : Curtis Price and Davenport for the parties. 
SoUcitors : Chester, Mayhew, Broom & Griffith (agente for 
Watson, Easam it Co., Sheffield) ; F. B. Moss (agent for 
Moss, Lowe & Co., Hall) ; Stoneham k Sons. 



HIGH COURT OF JUSTICE. 

Chancery Division.'^ 

Kat, J. S-Jn re Bbooshoofi's SEiiLEUEirT. 

July 18. J 

Lands Clauses Consolidation Act, 1845— jRai/tMry Comr 
pamf — ComptUscry Purchase — Costs — Subsequent 
Dealings with Land taken by Company, 

Where a railway company takes land compulsorily, 
under its powers, and the purchase-money is paid into 
Court, the company must pay the costs of all parties, 
even in a case m which, subseauent to the payment in, 
the tenant-for-life had exercised a testamentury power 
of appointment, in consequence of which it became 
necessary to serve the petition upon the trustees of the 
marriage settlements ot the appointees. 
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In re Read & Gbeswell's Design.. 



Chancery Division. 
Ohittt, J. 
July 10, 11. 
Design— New or Original— Bectification of Register^-- 

Patents, Designs, and Trade-marks Act, 1883, ss. 47, 

60. 

A trader registered a design representing a chrysan- 
themum in cIms 6 of goods under the Designs Rules, 
1883, sched. 3— viz. ' articles composed wholly or partly- 
of paper (except hangings).' Afterwards another 
trader registered a similar design in class 12 of goods — 
viz. 'goods not included in other classes.' Both traders 
were manufacturing and selling candle-shades made 
according to their designs. 

On an application by the first trader to rectify ther 
register by expunging the entry of the second design, 

Morton Daniel B.nd Oeorge JTAiIte for the parties. 

Chittt, J., held that, although by section 60 of the 
Act copyright in the first design was limited to the 
goods comprised in the class in which it was registered^ 
a second and similar design could not be registered in 
another class of ^oods, suck design not being ' new or 
original ' as required by section 47 of the Act. 

The entry was accordingly expunged. 
Solicitors : Beader & Hicks ; Tyiiell, Lewis k Co. 



Chemcery Division, ] 

Chittt, J. >Ee Tassaistt's Tbtxstb. 
July 12. J 
WiUs Act (I Vict. c. 26), s. 27— General Bwuest-- 
Power of Appointment'-' Will not rrferring to Power. 

A testatrix was possessed of a power of appointment 
over a fund ' for such persons and purposes and in such 
manner as she should by will expressly referring to Uus- 
present power appoint. By her will she gave all her 
property generally to her executors upon trust afr 
therein mentioned, but without referring to the power. 

Bomer, Q.C., and ^^ence', Byrne, Q,C., and Upjohn \, 
and M^Shcinney for the parties. 

Chittt, J., held that the will did not operate under 
section 27 of the WiUs Act as an a^pjointment under 
the power. He did not adopt the decision of North, J.^ 
in In re Marsh; Mason v. Thome, 67 Law J. Rep. 
Chanc, 639; L. R. 88 Chanc. Div. 630 (cf. In re 
Phillips ; Bobinson v. Burke, 68 Law J. Rep. 448^ 
L. R. 41 Chanc. Div. 417). 

Solicitors : Hudson, Matthews k Co. ; Hoxgan, Son 
k Upjohn. 



HjSNDEBBOir-ROE 

Hitchins. 



u. 



Chancery Division.'] p^ a^rrnr 
NoBTH,J. L-R* Smith. 

July 2. J 

Conveyancing Act, 1881, *. 43—* Property held by trustee 
in trust for an if^ant ' — Kvecutor^-Trustee. 

Adjourned summons. 

A testatrix, by her will, after directmg the. payment 
of her debts and giving certain pecuniary legacies, lefb 
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her residue to her coiuin Dorothy Hitchina, and ap- 
pointed an executor. The residuary legatee was an 
infant. 

Orosvenor Woods for the executor* 

Charles Broione for the in&nt. 

Curtis Price for the next-of-kin. 

NoBTH, J., held that the executor was a trustee of 
the residue for the infant within the meaning of sec- 
tion 43 of the Conveyancing Act, 1881 ; and, conae- 
^uently, had the power, given by that section, of apply- 
mg the income of the residue for the infant's benent. 

Solicitors: Tamplin, Taylor 8c Joseph for the summons; 
J. L. Tomlin and Bowlings, Foyer & Hordem for the 
respondents. 



Chancery Division.'^ 

NoKTH, J. >In re Dixon. Btbax r. Titll. 
July 8. J 

Wiil — Construction — Married Woman. 

T. G. Dixon, by his will, devised and bequeathed his 
residuary estate after his wife's death to 'William 
B^ram Elizabeth Byram his wife Sarah Byram the 
wife of HeniT Richards Jane Byram the wife of 
Georve Davis Geor^ Dixon Byram Cyrus Carter and 
Charlotte Carter his wife, to be equally divided be- 
tween them, share and share alike.' 

The testator died in 1882, his widow subsequently 
died, and the question arose whether Mrs. W. Byram 
and Mrs. Carter took s^arate shares, or whether each of 
them and her husband took only one share between 
them. In the former case the property would be di- 
visible in sevenths, in the latter case in mtha. 

Originating summons to determine this question* 

.Eve for Mr. and Mrs. Carter. 

Jngpen for the other parties interested. 

IQoBTH, J., held that Mrs. Byram and Mrs. Carter took 
distinct shazes, and that the property was divisible in 
sevenths. 

Solicitors : J. Kicholls k Co., Lowden. 



Chancery Division,'^ 

SnBLure, J. >Steel v. Steel. 
July 10. J 

Jhfant— Custody— Welfare of Infant-^Patemal Bight 
— Cfuardianship of Infants Act, 1886, s. 5. 

These were two summonses taken out by a father 
and mother respectively to determine the right to the 
custody of their infant daughter. The parties were 
married in October, 1881, in England, but the father 
was a domiciled Scotchman. In August, 1882, a son 
was bom. In February, 1884, the wife left her hus- 
band's home and did not subsequently return, and, in 
November, 1884, a daughter was bom, who was the 
subject of these proceedings. The son resided with the 
father and the daughter with the mother. In 1885 
proceedings were taken by the father to obtain the 
custody 01 his daughter before Ejty, J., but his lord- 
ship, in October, 1886, declined to remove the daughter 
imrn the custody of the mother on account of its tender 
years, the mother undertaking that the father should 
have access to the child at all reasonable times. Shortly 
after Uiese proceedings, the father obtained a divorce 
affidnst his wife, in the Scotch Courts, on the ground 
of her desertion. There was no proof of any miscon- 



duct on the part of the father. The father now re- 
newed his application for the custody of the child ; the 
mother also xnade an application, under the Guardianship 
of Infants Act, 1886, for the same purpose. The child 
was in somewhat delicate health, and it was well cared 
for by the mother. On behalf of the father evidence 
was adduced tending to show that the child's health 
was likely to be benefited by residing in Perthshire, 
where the £Ekther lived. 

Jiigby, Q.C.f MintUon, Q.C, and JJ. Lake for the 
father. 

Buckley, Q.C,, and Ingle Joyce for the mother. 

SxiBLnra, J., refused to remove the child £nom the 
custody of the mother, having regard to its a^e, but 
he intimated that he might come to another decision if 
the &tibuBr's application were renewed at some future 
time after the child had attained the u^ of seven years. 
Under section 6 of the Act of 1886, the weUare of the 
infi&nt was the first consideration in determining the 
question of its custody, and, in his lordship's opinion, 
it could not be for the welfaze of a child of four and a 
half years to be separated from its mother unless under 
very exceptional circumstances. The mother must con- 
tinue the existing undertaking with regard to the access 
of the father, and must give a further undertaking to 
permit the child to visit the father at his residence for 
a fortnight or three weeks at a time, as the father might 
desire. 



SoUcitors 



Lake, Beaumont Jc Lake; Coirie, 
Williams Jc Williams. 



^Thi OoMBnrBD WmeHiire ahi> 
Chancery Division. AsvsBTisnro Maohihb Ooic- 

KeKBWICH, J. ^ PAHT (lOM.) V. ThB AlTEOlCATra 

July 6. WneHnre Maohihs Coxpavt 

Patent — Threats — Infrinaement— Right of Action-^ 
Costs— Patents, ^e. Act, 1883, s. S2. 

By the Patents, &c. Act, 1883, s. 32, it is provided 
that * where any person claiming to be the patentee of 
an invention, by circulara, advertisements, or otherwise^ 
threatens any other person with any legal proceedings 
or liability in respect of any allegea manufacture, use^ 
sale, or purchase of the invention, any person or persons 
aggrieved thereby may bring an action against him, and 
may obtain an injunction against the continuance of 
such threats, and may recover such damage (if any) as 
may have been sustained thereby, if the alleoed manu- 
facture, use, sale, or purchase to which the threats 
related was not in fact an infringement of any legal 
rights of the person making such threats : provided that 
this section shall not apply if the penon making such 
threats with due diligence commences and prosecutes an 
action for infringement of his patent.' 

The defendant company being ownera of a patent, on 
or about September 21, 1887, threatened the plaintiff 
company witn penalties for alleged infrin^ment of the 
patent. On September 27, 1887, the plaintiff company 
commenced the present action to restrain the threats, 
and on September 30, 1887, the defendant company 
commenced an action against the plaintiff company to 
restrain the infringement. They had some little time 
previously commenced, and were still prosecuting, an 
action for infringement of the patent against one 
uigiiizea oy '^^jv^v/'^^lv^ 



96 



tVOL.24.] 



THE LAW JOUENAL. 



fNOTES OF CASUS. 
L July 20, 1889. . 



Kmght. The judge was satisfied that the IniriD^ment 
action between the present parties had been dihgentlj 
prosecuted. The defendant company had not made any 
attempt to stay the present action^ but had forced the 
plaintiff company to set it down for trial. 

Warminfftcn^ Q,C., Morton Daniel^ and Fimunger 
icft the plaintiff company. 

Ast4m, Q,C,, Neville, Q.C., and E, Grifin for the 
defendant company. 

Kekewich, J ., held that the action contemplated by 
the proviso in the section was an action in respect of the 
same infringement as that which had been the subject 
of the threats, and that the action against Ejiight did 
not satisfy the proviso, but that upon the infringement 
action against the plaintiff company having commenced, 
their right of action in respect of the threats was gone, 
and the defendant company were entitled to judgment. 
Since, however, the defendant company ought either to 
have sued for infringement by waj of counter-claim, or 
endeavoured to stay proceedings m the threats action, 
no costs ought to lie awarded to them. 



Chancery Division, "j 
Kekewich, J. ^-Be Wood. Wood v. Hoopeb. 
July 0. J 

Husband and Wife—Heetramt on Anticipation — 
Settlement by Wife. 

By deed poll, executed July 6, 1867, E. Hall, in ex- 
ercise of a power of appointment, appointed that, after 
her death, the trustees of the will of J. Wood should 
stand possessed of certain trust premises as to a share 
therein for Mary Westhead, a spinster, for her separate 
use, without power of anticipation. 

Mary Westhead was married in January, 1882, and, 
by an ante-nuptial settlement it was agreed that, in 
case the marriage should take effect, all the real and 
personal property of or to which she or her husband 
in her right should, on the death of E. Hall, become 
possessed or entitled under the will of J. Wood, or 
under any appointment made thereunder, should be 
conveyed to be held upon the trusts of the settlement. 

E. Hall died in 1889. 

Warminyton, Q,C,, and Bramtoell Davis; Neville, 
Q.C, and W. Somers Browne for the parties. 

Kekewich, J., held that Mary Westhead had an ab- 
solute interest in the appointed property at the date of 
her settlement, and that the restraint on anticipation 
oot having then arisen, the settlement trustees were 
•entitled to the property. 

Solicitors: North, Kirk & Comett, Liverpool; Wood, 
Bigg & Nash (for Kitsons, Mackenzie k, Hezt), Tor- 
quay. 
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ReOINA V, WniTELET. 



Queen's Bench Division, 
June 28. 

Municipal Corporation — Officer of Corporation — Penal- 
ties Becovered ayainst Officer — Payment of Officer's 
Expenses by Corporation — Proceedings to Set Aside 
Payment — Liability of Members of Corporation for 
Costs of Proceedings. 

The corporation of Ramsgate, having adopted a drain- 
age scheme drawn up by their surveyor, resolved to 
remunerate him by a percentage on the outlay. An 
action having been brought against the surveyor to 
recover penalties under section 103 of the Public 



Health Act, 1875, on the ground that he was * inter- 
ested in' the contracts, the corporation resolved to 
contribute 300/. towards the expenses of the surveyor. 
The Court having held the surveyor liable to the penal- 
ties, a rule for a certiorari was obtained to bring up 
the order of the corporation as to the surveyor's remu- 
neration, and also tne order for the payment of the 
300/., in order that they might be quashed, as being 
illegal and ultrdt vires. The rule was made absolute, 
ancf the Court ordered that the prosecutors (the mayor, 
aldermen, and burgesses) shoula pay the costs of the 
application. A nue was afterwards obtained calling 
upon the members of the corporation to show cause 
why they should not personally pay the costs of the 
writ of certiorari and the proceedings thereupon. 

DickenSf for the members of the corporation, showed 
cause. 

T. W, Chitty, for the applicant, supported the rule. 

The Court (Lord Colbrtdgk, O.J., and Field, J.) 
held that those members who voted in favour of the 
resolutions were personally liable for the costs of the 
writ of certiorari and the subsequent proceedings. 

BuJe absolute. 

Solicitors : Elngsford, Dorman, & Go. (for Hills, Margate) 
for the applicant; Meredith, Roberts, & Mills (for 
Habhard, Bamsgate) for the members of the coipora- 
tion. 



Probate, Divorce, and^ 

Admiralty Division, >ls the Goods ov Muitshtjll. 
June 25. J 

Probate Act, lS57^Section 7S— Grant under Special 
Circumstances. 

By section 73 of the Court of Probate Act, 1857 (20 
& 21 Vict. c. 77), the Court may, under special circum- 
stances, grant administration to some person 'other 
than the person who, if this Act had not passed, would 
have been entitled to the grant.' 

Harriet • Minshull, who died in the Marylebone 
Workhouse in November, 1883, was entitled in rever- 
sion to two sums of 200/. each, which did not become 
payable till 1888. To the first of these sums she was 
entitled under the will of her uncle^ Samuel Minshull, 
to the other as next-of-kin of her sister, Elizabeth 
Grindlay, who died intestate. 

The ]present applicant, Mary Frances Hall, was 
grand-niece of the deceased and of Elizabeth Grindlay. 
There vras, however, a doubt about the legitimacy of 
Mrs. Hall's father, which, if correct, would invalidate 
her claim, and her cousin, a Mrs. Desmaret, residing in 
Paris, would be entitled to the 400/. The trustees under 
the will of Samuel Minshull had paid the money into 
the Chancery Division under the Trustees Relief Act, 
and an agreement had now been come to between Mrs. 
Hall and Mrs. Desmaret to divide the property between 
them, and that the Court should be asked to make a . 
grant of administration to Mrs. Hall under the ' special 
circumstances * of the case by virtue of section 73 of the 
Court of Probate Act, 1857. 

Searle, for Mrs. Hall, applied for a grant accordingly. 
He cited In the Goods ^ Hopkins, 44 Law J. Kep. 
Prob. & Mat. 42; L. R. 3 P. & D. 235. 

Middleton, for Mrs. Desmaret, consented. 

Butt, J., made the order as prayed. 

Solicitors : £. W. & R. Oliver for the applicant ; Gush, 
Phillips Sc Co. for Mrs. Desmaret. ^ 

ogle 
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mOH COURT OF JUSTICE. 

CAtmcety IHvisum,'^ 

Kay, J. }>Sjsblb v, Fabdbu.. 

July 11. J 

Practice — Light and Air AfOion — Reference to Official 
Jteferee—Fcrm of Order-Judicature Act, 1878, e. 57 
•^Mulee of Court, 1883, Order XXXVL, rulee 7, 
48,60. 

This was a light and air case relating to property at 
Wapping, in which the plaintiff claimed a mandatory 
injunction and damages. There was no question as to 
the plaintiff's right to ancient lights. 

Marten, Q,C,, and E. Boyle for the plaintiff. 

Millar, Q.C,, and Knowles Corrie for the defendant. 

On the case being opened, Kay, J., said that it was 
proper to refer cases of this kind to the official referee 
under the Judicature Act, 1873, s. 57, as the trial might 
be greatly assisted by local investigation, and made an 
order to the following effect : Direct the official referee 
to try the action, including particularly the following 
issues of fact, first, whether tbe defendant's new build- 
ing has been raised higher than his old building ; and, 
secondly, if so, whether such additional height mate- 
rially damages the access of liffht to any ana which of 
the ancient windows on the plaintiff's property. The 
official referee to have power to assess damages and to 
direct judgment to be entered, including costs. 

Solloitoxs: Digby&Liddle for the plaintiff; Saffery, 
Hantiey & Son for the defendant. 
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WHtTBt V, MrroHiLi:.. 



Chancery Divinon, 

Kay, J. 

July 11, 15. 

Bemainder — Limitation to Unborn Persons for Lffe with 
Bemainder to her Children — Testamentary Power of 
Appointment — Void Limitation^Bestraint on AiUtct" 
potion — Bemoteness, 

Bv marria^ settlement freehold lands were limited 
to the use of the husband and wife for life successively, 
with remainder to the use of a child, grandchild, or 
more remote issue of the husband and wife (such child, 
grandchild, or more remote issue being bom before any 
such appointment as thereinafter mentioned should be 
made to him, her, or them), in such manner as the hu8« 
band and wife should by deed appoint. 

The husband and wife, in exercise of the power, ap* 

Sointed one moiety of the lands to the use of a married 
aughter for her life for her separate use, without power 
of anticipation, with remainder to the use of such per- 
sons as sbe should by will appoint, and, in defS&ult of 
appointment, to the use of her children living at the 
date of the deed of appointment. 

This was an action by a mortgagee in which a ques- 
tion as to the effect of the appointment by the husband 
and wife arose. 

Bobinson, Q,C,, and Alexander Young for the 
plaintiff. 

Farwell for the daughter. 

Marten, Q,C., and Baker for the daughter's children 
living at the date of the appointment. t 
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irOTIB or OAflB. 
July 27, 1888. 



ItenshaWf Q,C,f and Smnfen Eady for other parties. 

Eat^ J., held that the only part of the appointment 
which was ffood waa the limitation to the daughter for 
her life for her separate use. The ulterior limitations 
were void according to the rule stated in ' Williams on 
Real Property/ 9th edition, p. 263, and the restraint on 
anticipation annexed to the life estate must be rejected 
accoroUng to Fty v. Capper (Kaj, 163). 

Solicitors : Sanderson, Holland k. Adkin ; W. Montgomery 
White ; Cowdell & Son. 



Chanoery Division.^ 

£[aT, J. >Ite LiDIAED AKD JaGCSOIT. 

June 26. July 20. j 

Copyholds — Seiture ' quousque ' — Lapse of Seventy 
Years— BigM to make an 'Entry* on Lands — Pre- 
sumption of Enfranchisement — Statute of Limitations 
(3 f 4 Wm. IV, c. 27), s, 2. 

Adjourded summons. 

This was a summons taken out by the purchaser under 
the Vendor and Purchaser Act, 1874, as to whether 
certain r^uisitions had been properly answered. 
Amo^ffst pther requisitions the purchaser objected that 
part gf th^ laivl wjiich was contracted to be sold as 
freehold appeared to be of copyhold tenure, and on 
June 26 Eat, J., holding that this requisition had not 
been sufficiently answered, directed the summons to 
stand over generally, with liberty to apply. 

July 20. The facts now in evidence were that the 
last tenant on the rolls died in 1819, since which date 
the land had been dealt with as freehold except that, in 
two recent deeds of 1878 and 1883, it was recited to be 
of copyhold tenure, and in one of tliem was coyenanted 
to be surrendered accordingly. The lord of the manor 
was not party or privy to these deeds. 

Marten f Q. C, and T, A. Nash for the purchaser. 

ItenshaWf Q.C., and Wilkinson for the vendor. 

ILat, J., said that on the death of the last tenant in 
1819 the lord's right to seise quousque arose, and if it 
were necessary to decide the point he should hold, in 
the absence of authority, that the lord's right to seise 
quousque was a ri^ht to make an entry within the 
Statute of Limitations, and, therefore, barred by sec- 
tion 2 of 8 & 4 Wm. IV. c. 27 ; but on the facts now 
before the Gourt he had no hesitation in holding that 
the land was treated as copyhold in the deeds^ 1878 
and 1883 by mistake, and m presuming an enfranchise- 
ment notwithstanding those deeds. The title was, there- 
fore, a good one, but the requisition not having been 
answered in the first instance by the vendor, the pur- 
chaser was entitled to the costs of the summons on this 
point. 

Solicitors : Robert Jenkins (agent for Thompson, Cook ic 
Babington, Hull) for the purchaser; Lidiard & Son for 
the vendor. 



Chancery Division A 

Eat, J. ^The Duke of Bvocleuch v, Edek. 
. July 23, 24. J 

Statute of Limitations — Absence of Defendant beyond 
the Seas — Accruer of Cause of Action — Acknowled^ 
ment—21 Jac, L c. l6, «. 3 ; 4 Anne, c. 16, #. 19. 

On July 24, 1882, Eerr, while in England, gave his 
Promissory note, payable on demand, for 3,000/. to the 
late Duke of Bucoleuch, which sum, however, was not 



advanced by the duke till September 8 following. 
Before September 8 Eerr went to America, and did not 
return to England till 1883. The money was advanced 
for the purpose of buying Eerr a seat in the New York 
Stock Exchan^. On November 19, 1885, Eerr wrote 
to the plaintifi; who was the son and one of the exe- 
cutors of the late duke, a letter which, so far as mate- 
rial, was as follows : ' The great kindness of your father 
on every occasion, and more especially the money ihat he 
loaned me to purchase my seat in the New York Stock 
Exchange, place me now in your debt. ... I must 
leave it entirely to your generosity whether you will 
have me liquidate the loan I have mentioned on the 
sale of my seat in New York.' Eerr afterwards sold 
his seat in 1887. Eerr having since died, the plaintiff, 
in December, 1888, brought this action against his exe- 
cutrix on the promissory note. 

The defendant pleaded the Statute of Limitations. 

Lumley Smith, Q.C., and Paaet, for the plaintiff, con- 
tended, nrst, that the cause of action on the note did 
not arise till the money was advanced on September 8, 
1882, when Eerr was beyond the seas, ana therefore 
the Statute of Limitations did not be^ to run till 
Eerr*8 return from America ; and, secondly, that in any 
case the letter was a sufficient acknowledgment to take 
the case out of the statute. 

ItenshaWf Q.C, and Herbert Robertson, eonitrh. 

Eat, J., without deciding the first point, held that 
the letter was a sufficient acknowled^ent to take the 
case out of the statute, and gave judgment for the 
plaintiff. 

Solicitors : Kicholl, Manisty & Co. for the plaintiff ; Frere, 
Forster & Co. for the defendant. 



> 



re Quirk. Quibk v. Quibk. 



Chancery Division, 

North, J. 

July 11. 

WiU-^Constructionr—Qtft of Rseidue— Joint Tenancy or 
Tenancy in Comimon, 

Hannah Quirk by her will, dated May 8, 1869, 
directed her trustees, after the death of the last sur- 
vivor of her seven children, to convert her residuaiy 
property and to 'pay and divide the same unto and 
equally between and amongst the issue of my said seven 
children in equal shares if more than one, as tenants in 
common, and their respective heirs, executors, and ad- 
ministrators ; but the issue of any deceased child shall 
take only as a class, as if by representation of their 
parent, and not as individuals.' The testatrix died in 
1871, and an action for the administration of the estate 
was subsequently commenced, on the further considera- 
tion of which the question was now raised whether the 
issue of a deceased child of the testatrix took their share 
as joint tenants inter se, or as tenants in common. 

Seward Brice, Q.C, and Carson for the plaintiflb. 

Higgins, Q,C., and Orosvenor Woods for persons re- 
presenting deceased children of a deceased child. 

Eoeritt, Q.C., and Upjohn for surviving children of a 
deceased child. 

CoBsene-Hardy, Q,C., and JSough for other parties. 

NoBTH, J., held that the issue of the deceased child 
took, on their parent's death, a vested interest as 
tenants in common, and that the representatives of the 
deceased issue took their shares. 

Solidtoni : UUithome, Cuirey and ViUiets ; Harrison and 
Fowell. 
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Ckancery Divisum.^ In re Thb Darton-vpok-Humbbb 
North, J. > ast) Dibtriot Watsr GoHPAiirT 
July 20. J (LiM.). 
Waterworks Ccmpam — Undertaking far a Public 
Purpose — Winding-up — JurMietion* 

This was a petition by a shareholder to wind up a 
waterworks company incorporated under the Companies 
Act, 1862. 

Emden, for the petition, mentioned the case of 
Bldker ▼. The Herts and Essex Waterworks Company^ 
68 Law J. Rep. Ohanc. 497 ; L. R. 41 Chanc. Div. 399, 
in which Kay, J., had refused to direct a sale of a 
waterworks company because it was an undertaking for 
a public purpose. 

North, J., felt no difficulty in making the order 
asked for, altJiough it might afterwards be necessary to 
obtain an Act of Parliament to enable the undertaking 
to be sold. In making the winding-up order he was 
not going in any way contrary to the views expressed 
by fay, J., in the above case. 



*'*S:^rj!^V'»"THB MEB8IKA APAKA OoK- 

JnlylS J 8TRU0TION Company. 

Company — Shares — Memorandum of Association — 
Power to accept Surrender of Shares — ' Ultra Vires* 

The Mersina Adana Railway Company wa^ an Otto- 
man railway company, and the Mersina Adana Con- 
struction Company was an English company formed to 
construct the line, there being an agreement between 
the two companies that the construction company was 
to have the whole of the share capital and mortgage 
debt of the railway company allotted to it, and to sub- 
scribe at par for such capital. The construction com- 
pany contracted with a nrm of contractors, who were 
to make the railway in consideration of certain A shares 
in the construction company, which A shares were, so 
fsx as could lawfully be done, to be exchanged for shares 
in the railway compan^r. The memorandum of associar 
tion of the construction company provided that the 
company should have |K>wer ' to call in and exchange 
for lully paid-up shares in the said Ottoman company of 
equal nominal amount all or any of the A shares of the 
company so soon as the company shall be in a position 
to do so.' 

This was a summons in the winding up of the con- 
struction company taken out by the contractors, who 
were entitled to 670 A shares, asking that, instead of 
shaves in the construction company, shares in the rail- 
way company might be transferred to them. 

The liquidator admitted having, as part of the assets 
of the construction company, sufficient shares in the 
railway company to satisfy the contractors' claim, but 
contended that the agreement to exchange such shares 
and the provision to that effiact in the memorandum of 
association were uUr^ vires. 

Bramweil Davis for the liquidator. 

W, B, Odgers for the contractors. 

Stirldtg, J., held, upon the authority of Trevor v. 
WkUwarth. 67 Law J. Rep. Chanc. 28 ; L. R. 12 App. 
Obs. 4S2, that the clause in the memorandum and the 
agreement for the surrender of the company's shares 
were ultrd^ vireSf and the claim of the contractors 
failed. 

Solicitors T LinUater k Co. for liquidator; Warburton ft 
Do Faula for oontiactoxs. 



Chaneerg Division,'^ 
Kekewich, J. J>Davie8 V, Stanford. 
July 6. J 

Married Woman—Liability— Breach of Trust or Con- 
tract—Married Women^s Pm^pertg Act, 1882, «. 1, 
subs, 2, 

In 1876 the defendant, a married woman, agreed to 

Srant to Vaughan a lease of a plot of land, of which the 
efendant was owner in fee, when he should have built 
a house upon the land, and by the terms of the agree- 
ment Vaughan obtained an option of purchasing the 
fee. 

In 1877 Vaughan assigned the agreement and the 
option to the plaintifis by way of mortgage. In 1878 
the defendant granted the fee to Vaiu^han, but without 
the knowledge of the plaintifis, Jand Vaughan mort- 
gaged the fee, also without their knowledge, to third 
parties. 

In all the three transactions one and the same soli- 
citor acted for all parties. 

Barber, Q,C., and E, Beaumont for the plaintiffs. 

Warmington, Q.C, and Waee for the defendant. 

Kbkbwich, J., held that, assuming that knowledge of 
all the transactions was to be imputed to the defen- 
dant, she had not committed any tort, but was liable, 
if at all, upon a breach of trust or a breach of an im- 
plied contract; that she. was under no such engage- 
ment as would bind a married woman's separate estate 
before the Married Women's Property Act, 1882, and 
that section 1, subsection 2, of that Act does not apply 
to enga^ments entered into previously to that Act 
coming mto operation. 

Solioitors : Mnnns k Longden ; Day k Gather. 

Chanoerg Division,^ 
Ebkewioh, J. ^Grat v. Sxith. 
July 18. J 

Vendor and Purchaser— Interest in Land— Statute of 
Frauds — Memorandum in Writing — Partnership — 
Agreement to Bstire, 

Upon an agzeement for the retirement of one partner 
from a jpartnership, part of the property whereof con- 
sisted of leaseholci LEmd, the following memorandum 
was signed by the retiring partner : — 

This is to record that in oonsideration of Gray (one of 
the oontinoing partners) or his executors paying to Ben- 
nitt (the retiringpartner) or his assigns the sum of 100/. 
on January 1, 1890, and the sum of 100/. on every Ist of 
January for the nine succeeding yeaw, Bennitt agrees to 
withdraw from the firm. 

Gray, in this action, claimed specific performance of 
the contract. 

Warmington, Q,C,, and Upjohn for the plaintiff. 

Henry Terrell for defendant Smith. 

O. Curtis Price for defendant Bennitt. 

KsxxwiOH, J., held that the contract related to the 
disposal of an interest in land and required to be in 
writing, but that, upon the construction of the memor- 
andum, it was clearly agreed that Bennitt should retire 
immediately, and tliat the requirement of the Statute 
of Frauds in respect of time for completion being stated 
was satisfied. 

Solicitors: Toir, Janeways, Oribble &Oddie(for Dibb k 
Clegg, Bamsley); Indermaur& Brown (for F. W. Fisher, 
Doncaster); Pi^iim k Phillips (for Smith, Smith k 
£lUott» Sheffield). 
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Queen's Bench Divmon. \ Dubottt & Cm v, Maophbrsoit 
July 22. / & Ck). 

Practice — Third Party Notice-^Servke ofy out of the Juris- 
dtettan—Order XVL, rule 48 ; Order XT., ride 1 (b). 

This was an ex parte application for leave to issue a 
third party notice under (>der XVI., rule 48, and serve 
it upon a Uiird party in France, in the terms of 
Order XI., rule 1 (b), referred to the Court by the 
learned judge at chambers. The plainti£B» had brought 
an action against the defendants upon two bills of ex- 
change, drawn by one G. Boisduval, who resided in 
France, and accepted on certain terms by the defendants 
in London, and purported to be indorsed by G. Bois- 
duval to the plaintim. The defence was that the accept- 
ance had been obtained by fraudulent misrepresentations, 
and the defendants claimed to be indemnified by the 
third party in respect of liability. 

Haven, in support : Leave is sought to serve a third 
party notice upon G. Boisduval as a writ, or notice of a 
writ under subrule B of Order XI., rule 1, and it is de- 
sired that the application of this rule be so far enlarged 
as to include a third party notice. It is submitted that 
the principle of the decision of the Court of Appeal in 
The Swansea Shipping Compainy v. Thjmxianij 45 Law J. 
Rep. Q. B. 638 ; L. R. 1 Q. B. Div. 644, under the old 
rules still holds good. 

The CouBT (DjlT, J., and Smith, J.) held, upon the 
principle of the case cited, that the third party notice 
might now, under the Rules of the Supreme Court, 
1883 (Order XI., rule 1 (b)), be served out of the juris- 
diction as a writ, or notice of a writ, of summons. 

ApplMoiion granted. 
Solioitor : Charles J. Cole. 



Bankruptcy, ] 
Cavb, J. I in re HiLRi & SoK. Bx parte Jakeb 
June 25. ( Habt, Jitn. 

July 2. J 

Bankruptcy — Practice — Debtor^ e Discharge — TAqutda" 
tion under Bankruptcy Act, 1869 (32 ^^ 33 Vict, c, 71), 
e, 126-^Clo8ure of Liqtu'datton — Subsequent Besolun 
tion to Discharge Debtor — Begistration Befused— 
Bankruptcy {Discharge and Chsitre) Act, 1687 (50 & 
51 Vict, c, 66), s, 2. 

This was an appeal to Cave, J., from the refusal of 
both registrar and judge of a County Court to register 
a resolution and give a certificate of a debtor's dis- 
charge. It appeared that at a first meeting of creditors 
in 1882 a resolution was passed that the afiairs of a 
debtor should be liquidated by arrangement. In 1884 
a last meeting was held, when it was resolved that the 
discharge of the debtor be not granted, that the trustee 
be released, and the liquidation closed. In 1889 the 
official receiver, assuming to act as trustee in the liquida- 
tion under section 160 of the Bankruptcy Act, 1883, 
summoned, at the instance of the debtor, a meeting of 
the creditors, at which the debtor's discharge was re- 
solved upon. 

Sidney Woolf in support. 

No counsel appeared m opposition. 

Cur, adv, vult. 

Cave, J. (on July 2), held, affirming the learned 
County Court jud^, that the application to the regis- 
trar to register this resolution and give a certificate of 
the debtor's discharge, as having been granted by a 
statutory majority at a general meeting of creditors, 



was rightly refused, and, a resolution being uJUr& vires, 
the d^tors prop^ course was to have applied to the 
Court for his discharge under section 2 of the Bank- 
ruptcy (Discharge and Closure) Act, 1887. 

Appeal dismissed. 

Solicitors : Crowders & Vizard, agents for Browetts, 
Coventry. 



Probate, Divorce, and^ 

Admiralty Division, >Macabthttb v» Ma€AIM!J1UA. 
July 2. J 

BesUtution of Comugal Bights— Demand to Betum to 
Cohabitation— Petition— Bule 176— Substituted Ser- 
vice, 

On June 6, 1887, the respondent left her husband^ 
and, though he had taken great pains to find her, he 
was unable to do so. 

B, Deane, for the petitioner, applied for substituted 
service of (1) the written demand for a return to co- 
habitation, which by rule 175 is required to be sent to 
the respondent before a petition for restitution of con- 
jugal rights can be filed; (2) the citation; (3) the 
petition. He cited Rv parte Shcehy, L. R. 1 P. D. 423. 

Butt, J., held that substituted service for the written 
demand for cohabitation might be allowed, but that as 
to the citation and petition a further application ought 
to be made. 

Order accordingly » 

Solicitors : J. k W. Maude. 



Probate, Divorce, and^ 
Admiralty Division. >-Gillbtt v, Gillbtt. 
July 16. J 

Wife's Costs— Order to Pw Taxed CosU into Begisby- - 
Injunction to restrain Bespondent from Beceiving a 
Sumofl,AOOL 

This was a wife's petition for dissolution of marriage, 
and on June 25 an order was made on the respondent 
to pay the amount of the petitioner's taxed costs into 
the registry. 

On June 27, 1887, the petitioner obtained a judicial 
separation from the police magistrate at Lambeth, and 
an order for alimony at the rate of 1/. per week. 

The respondent was entitled to a sum of 1,400/. 
under the will of a Mrs. Sarah Oakes. 

On July 2 Butt, J., granted an injunction in cham- 
bers to restrain the respondent firom receiving this sum 
of 1,400/. until the order had been complied with and 
certain arrears of the alimony ordered by the magis- 
trate had been paid. 

Searle (who, it was understood, moved in open Court 
in order to enable the respondent to go to the Court of 
Appeal) now moved to set aside the injunction, al- 
though the Court has power to make the injunction as 
far as it applies to the order for payment of costs which 
amount to 60/.; but it has no power to enforce the 
magistrate's order for alimony by injunction. 

Walter, contra : The magistrate's order amounts to a 
decree of judicial separation under the Matrimonial 
Clauses Act, 1878 (41 Vict. c. 19), s. 4. 

Butt, J., ordered the injunction to be continued 
until the trial of the action. 

Solicitors ; Haynard & Son for the petitioner ; Hioks ft 
Arnold for the respondents^ 
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Sinue of Lords. 
July 26. 
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Thb Lanoasuibb and Yobbshibe 
Railway Company v. Tub Mayob, 

&0.| OF BUBY. 

Bailwcey ~- Bridge-— Highway-— IdabiUly of Itailway 
C(mpany to repair Roadway over Bridge—Railways 
Clauses ConsolidatUm Act, 1845 (8 4-9 Vict. c. 20), 
ss. 46, 53, 56. 
This was an appeal from a decision of the Court of 

Appeal (reported 57 Law J. Rep. Q. B. 280), which 

affirmed one of a Divisional Court. 

Sir R. E. Webster, Q,C., Attorney-General, and W, 

Qrdham {R, Henn Collins, Q,C,, with them) for the 

appellants. 
Sir Charles RusseU, Q,C, and R. S. Wright, for the 

respondents, were not called upon. 
Their Lobdbhips (Lobd Hebsohell, Lobd Fitz- 

gebalb, and Lobd Maonaohten) dismissed the appeal, 

with costs. 

Solicitors: Clarke, Woodcock & Ryland (for C. Moor- 
honse, Manchester) for appellants; Andrew, Mellor k 
Smith (for J. Haslam, Town Clerk, Bory) for respon- 
dents. 



Smith. 



Statute of Limitations— Mortgage— Transfer of Equity 
of Redemption— Subsequent Payment of Interest by 
jFormer Mortgagor — Evidence — Entry in Deceased 
Person^s L^er— Entry against and for Interest— 
Admissibility, 
This was an sppeal from a decision of the Court of 

Appeal, reportea 55 Law J. Rep. Chanc. 788. 
W Barber, Q.C, and Oould for the appellant. 
Wamwigton, Q.C, and Yarborough Anderson, for the 

respondent, were not called upon. 
Their Lobdbhips (Lobd Hebsohell, Lobd Fitz- 

ohbald, and Lobd Maonao^tsn) w^re of opinion th^t 
yo?^ WET, 



the entry relied upon by the appellant, if admissible, 
was insufficient to prove his case, and dismissed the 
appeal, with costs. 

Solicitors: Geare, Son k Pease (for B. Wake k Co.> 
Sheffield) for the appellant ; Mnnton k Morris for the 
respondent. 



^T^l/idfso^'}^^'^ (Pafpkb) v. Abnold. 

Vendor and Purchaser — Contract for Sale— Approval of 
Title— Default of Purchaser— Defect in Vendor^s 
Title. 

This was an appeal from a decision of the Court of 
Appeal, reportea 57 Law J. Rep. Chanc. 145. 

J. M. Rigg {Thome with him) for the appellant. 

W. Barber, Q.C {Vernon R. Smith and R. Xrnnp 
with him) for the respondents. 

Their Lobdships (Lobd Hbbsohbll, Lobd Fitz- 
obbald, and Lobd MAONAeHTBN) dismissed the appeal. 

Solicitors : Oranyille, Smith k Co. (for J. k T. Hatchings, 
Teignmonth) for appellant; Lovell,8on k Pitfieldfor 
respondents. 



(X)URT OF APPEAL. 



Court of Appeal,') 

Cotton, L. J. 

Fby, L. J. 

LoPBs, L. J. 

July 29. 

Admmistration — Residuary Account — Bequest — DeelO' 
ration of Trust— Statute of Limitations (87 ^ 88 
Vict. c. 57), s. 8. 

Appeal from a decision of Kbbbwioh, J. 

A testatrix, who died in June, 1870, bequeathed her 
residuary personal estate to her nephew, J. H., abso- 
lutely, and appointed her sister ezecutri](. 
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The sister proved the will in October, 1871, and, 
being apparently under a misapprehension that the 
testatrix died intestate as to her residuary estate, she 
signed and sent in a residuary account which contained 
the following declaration : ' I do declare that the fore- 
going is a iust and true account, and I offer to pay the 
sum of 18/. for the duty after the rate of 8/. per cent, 
upon the sum of 607/., being the said residue and 
moneys to which I am entitled and intend to retain 
to my own use and for the use of J. H., bein^^ a sister 
and a descendant of a brother of the deceased. 

The sister and the nephew were in fact the persons 
entitled as next-of-kin under die statute. Both the 
parties having died, an action was brought in 1887 by 
the administratrix of the nephew against the executor 
of the sister for an account of the personal estate of 
the testatrix come to the hands of the sister. 

The defendant claimed the benefit of the Statute of 
Limitations (88 & 89 Vict. c. 67), s. 8. 

Ebkewich, J., held that the declaration at the foot 
of the residuary account did not amount to a declara- 
tion of trust by the sister in favoUr of the nephew, and 
dismissed the action. 

The plaintiff appealed. 

S, Ilallf Q,C,, and Boame for the appellant. 

Warminffton, Q.C,, and Upjohn for the respondent. 

Their Lobjdships dismissed the appeal. 

Solicitors : Anthony Polbrook for appellant ; Pearoe fc 
Sons for respondents. 



Price v. Maniovo. 
^'Mahioitg V, Pbicb. 



Court of Appeal, 

CoTTOir, L. J. 

Fet, L. J. 

Lopes, L. J. 

July 29, 30. 

Praetke — Bight to Oosff-erammtf own Witness, 

When a party to an action has called 4i witness, 

is not entitled, as of right, to cross-examine that wit- 
ness, even if that witness is a hostile litigant. The 
presiding judge has a discretion whether he will allow 
the witness to be cross-examined. 

Charles v. Suffery, Reg. & M. 126, commented on. 

StokM for appellant. 

Marten, Q.(7., and Vernon Smith for respondent. 

Solicitors : A. G. Button for appellant; Badbam k 
Williams for respondent. 



was shipped on board the vessel and damaged in transit, 
owing to the fact that a portion of the hold was taintea 
hj paraffin carried on a previous voyage. The con- 
signee rejected the cargo, and the plaintiffs sustained 

ss. 

Chables, J., held that the damage arose from im- 
proper stowaj^e and not from improper navigation of 
the ship withm the meaning of the rules. 

The plaintiffs appealed. 

Oorell Barnes, Q,C,, and Carver for plaintiffs. 

Cohen, Q,C,, and Josq^h Walton for defendants. 

Their Lordships dismissed the appeal. 

Solicitors : Rowcliffes, Rawle 8c Ck>. (for Hill, Dickimon ft 
Ck>., Liverpool), for plaintifEs; W. A. Crump & Son for 
defendants. 



In re The 163ed Stare Bowketi 
BuiLDiire SociETT akd Sibxte's 

COKXEACT. 



Court of Appeal,^ 
CJOTTON, L.J. 

Fey, L.J. 

LopEs, L.J. 

July 80. 

Vendor and Purchaser — Conditions of Sale — Bight to 
Bescind — Unwillingness, 

Appeal from decision of Chitiy, J., reported 58 Law 
J. Rep. Chanc. 459. 

Bgme, Q.C., and O. T. MUlar for appellant. 

Bomer, Q.C,, and O. Henderson, for respondents^ 
were not called upon. 

Their Lobdships dismissed the appeal, with costs. 

Solicitors : Birt k FoUett for purchasers ; Borgoyne, 
Watts & Go. for vendors. 
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re The Alexandra Palace 
AND Pabk OoMPAirr (Lix.). 



The Canada Smppure Compant 
V. The Bbtttsh Shipownebs' 
MimjAL Pboteotion Assocu- 
moN. 



Court of Appeal, 
LOBD ESHEB, M.II. 

LiNDLxr, L.J. 
BowsN, L.J. 

July 29, 30. 

Marine Insurance — Mutual Marine Association — Bules 
— Damage to Cargo — Improper Navigation — Improper 
Stowage — Foui Condition of Vessel. 

Appeal from a judgment of Chables, J., reported 
58 Law J. Rep. Q. B. 843. 

Under the rules of a mutual insurance association 
the plaintiffs were entitled to protection in respect of 
loss of or damage to any goods on board of a certain 
ship caused by the improper navigation of such ship. 
The rules also provided that no claim should be maoe 
for any damage to cargo where the same should have 
been caused b^ improper stowage. A cargo of wheat 



HIGH COURT OF JUSTICE. 
Chancery Division, 
Kat, J. 
July 30. 

Company-^ Winding-up^Provisional laquidator—'Power 
to carry on Business — Power to Borrow — Charge on 
Assets — Terms of Order. 

On July 27, Kat, J., made an order appointing a 
provisional liquidator with liberty to borrow 500^. for 
the purpose of carrying on the business of the company 
pending the hearing of a winding-up petition. 

Dauney now applied ex parte as to the terms in which 
the order should De drawn up. 

Kat, J., directed the order to be drawn up with a 
direction against the liquidator entering into any new 
arrangements without the leave of the Court, and that 
the moneys borrowed pendin^r the hearing of the wind- 
ing-up petition should be a nrst charge on the under- 
taxing. 

Solicitors : Markby Stewart & Co. 



^n^^T^Xln re The Mtsobb West Gold 
jSylV.* J ^°™^ Company (Lim.). 

Practice — Arbitration — Examination of Witnesses — 
Companies Act, 1862, ##. 161, IQ2--Bules of Court, 
1888, Order XXXVIL, rule 5. 

Where a companv has passed resolutions for volun- 
tary liquidation and reconstruction, and an arbitration 
to value the ii^tereet of a dissei^tiei^t shareholder i9 
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under section 162 of the Compuiies Act, 
2, thel[)ourt has lurisdietion, on the application of 
the parties in the arbitration^ to make an order under 
Order XXXVII»i rule 6, for the issue of a commission 
abroad for the examination of witnesses. 

Bymsy Q,C,, and Orotvenor Woods and Smden for 
the parties. 

SolioitoiB ; Bnell, Son Ac Qreenip ; Trinders Ac Co. 



1 



In re Thb SovxBBieH Lira Assub* 

Aires OOMPAHT. 



Chaneery Division, 

CHTrnr, J, 

July 80. 

L\fe Asmrance Company — Tranter of Business — 
Scheme — Policyholders — The Life Assurance Con^ 
jHoUes Act, 1870, s, 14. 

In Auffusty 1887, a petition was presented by a 
policyholaer for the compulsory winding up of this 
company, which stood over from time to time in the 
hopes that some scheme of arrangement might be 
adopted. 

The company was incorporated in 1885 under a deed 
of settlement which contained no power to transfer the 
business to another company, though it contained a 
power enabling a majority of two-thirds of the share- 
holders to Tary and add to its prorisions. 

In 1865 the company had taken oyer the business of 
the Qeneral Annuity Endowment Association, and 
giyen a guarantee for payment of the annuities. A 
scheme had recently been proposed by the policyholders 
for transferring the policies en bloe to anotner company 
on certain terms adyantageous to the policrfholders, 
though no proyision was proposed to be made for the 
annuitants. On the petition now coming on for hearing, 
application was made by the directors, at the instance 
of the policyholders, tor leaye to present a petition, 
under section 14 of the Life Assurance Companies Act, 
1870, to obtain the sanction of the Court to the pro- 
posed arrangement, and that in the meantime the 
hearing of the winding-up petition might again be post- 
poned. 

Whitehornef Q.C., and Boome for the petition. 

Skr A, Watsonf Q.C., and ChadwychhHealey, for 
80 near cent, of the shareholders, opposed the scheme, 
and supported the petitioner, as did also Maclean, Q,C., 
and Dewmshite, for the annuitants. 

IVustramf for a policyholder, and Bibton, for a 
shareholder, also opposed. 

Bomer, Q.C., and Sail, for the proyisional liquidator, 
pointed out technical objections to the scheme. 

Latham, Q,C., and Whinnw, for the directors. 
Swiften Eady, iot the policyholders, and Davney, feat 
a deceased policyholder, supported tiie application of 
the directors. 

Chittt, J., considered it clear that section 14 of the 
Life Assurance Companies Act, 1870, was not an 
enabling section and conferred no power on a life assur- 
ance company to transfer its business to another com- 
pany. The deed of settlement contained no power to 
transfer the business, and, in the face of the opposition 
by 80 per cent, of the shareholders it was not yery 
likely that the requisite majority of two-thirds would 
be obtained to alter the deed of settlement. The annui- 
tants were also, in his lordship's opinion, widiin the 
de^tioii of 'policyholder' as defined by sectioQ 2 of 



the Act, and their dissent would, under seetioii 14, be 
fatal to the scheme. Another objection to the scheme 
was that part only of the * assnxaaoe bositteaB ' was to 
be transferred, whereas section 14 cmly contemplated the 
transfer of the whole of the business ; for these zeasona 
the propoeed scheme was impneticable and impossible, 
and as there appeared to be no sufficient reason for any 
further delay, he had no alteznatiye but to make the 
usual winding-up order. 

Solicitors: James Bobinson; Witham Lambert ft Boekell; 
B. C. Deyonshire ft Honkland ; Hepburn* Son ft Cnt- 
liffe ; Eardley, Holt ft Hulbert ; UnUater ft Go. ; W. H. 
Mason ft Son. 



Chancery IHvisum,') 

NoBTH, J. >Be Fbttheroh. Pbtthhboh v. 
July 22. j WiLUAiCB. 

Mortgagor and Mortgagee — Legal Mortgagee tin Bosses* 
swnr—JuMoatwre Act, 1873, s, 5, nibs. S—Beceher. 

This was the trial of an action, with witnesses, by a 
person beneficially interested under the will of a testa- 
tor against the trustees of the will, a solicitor named 
Bishop, who had acted for the trustees, and others. 

The plaintiff alleeed that the trustees had raised, by 
legal mortgages of the testator's real estate, sums 
largely in excess of what they were entitled to raise by 
mortgage. The mortgages had been transferred to 
BLshop, and he was mortgagee in possession. 

Bishop, by his counterclaim, claimed (amongst other 
things) the appointment of a receiyer. 

Biggins, Q.a, and C, Walker for the plaintiff. 

Cozens-Hardy, Q.C., and 0. L. Clare ror the trustees. 

Bveritt, Q,C, and Edward Ford for Bishop. 

Ujjjohn and Waggett for other parties. 

NoBTH, J., held that the trustees had raised, by 
mortgage of the real estate, more than they were 
entitled to raise ; and that Bif^op could stand as mort- 
gagee only for the amount properly raisable. He held, 
also, that a mort^^agee in possession is not entitled to 
go out of possession when he pleases ; nor, as a matter 
of right, to haye a receiyer appointed at the expense of 
the persons entitled to the equity of redemption. 

Solicitors: Berkeley ft Caloott, for the plaintifb; Barton, 
Yeates ft Co.; Tucker ft Lake; Crowdy, Son ft Tarry; 
and Clarke, Bawlins ft Co. for the defendants. 
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I^robate, Divorce, and' 

Admiralty Division, 

July 9. 

Administration Oath-^ Application for Leave to Vary, 

This was an application on behalf of John Dymond 
to yary the oath to be taken by him as proposed amnini»- 
trator to the estate of Ann Pridh^, deceased, by 
swearing only to ' his belief that the said Ann Pridluun 
died a widow. 

Ann Pridham died at Teignmouth, in the county of 
Deyon, intestate, without parent or child, and, it is 
belieyed, a widow. The deceased had for many years 
been housekeeper to a Mr. Wylie, of Teiffnmouth. 

On January 24, 18(90, beinff then in Mr. WyUe's ser- 
yice, she had married John ii^dham, a sailor, who left 
her to go to sea after a short time, during which period 
uigiiizea oy '^^Jv^v>'^^L^^ 
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they liTod yery unhappily together. After he went to 
sea, Ann Pridham returned to Mr. Wvlie's service, 
where she remained until she died. She last heard of 
her husband more than twenty years before the date of 
the present application, when she sent him some money 
to the North Shields Infirmarr, where he was then an 
inmate. He had long been beiieyed to be dead. 

At the time of her death her sole next-of-kin entitled 
in distribution were two brothers, one in America and 
one in New Zealand, and two nieces. 

It had been arranged that letters of administration 
should be taken out by the brother in Australia, and he 
had appointed John Dymond, Nonconformist minister, 
of Exeter, his attorney, for the purpose of taking the 
grant. 

Zaing now moyed that John Dymond be allowed to 
yary the administration oath by swearing that he ' be- 
lieved ' the said deceased to be a widow. 

A similar application was granted in In the Ooods of 
Meed, 29 L. T. 932, where the mother of and sole forth- 
coming next-of-kin of an intestate was allowed, in 1874, 
to swear to her belief in her husband's death, she not 
having heard of him since the year 1852. 

(Butt, J., inq^uired if the case was reported else- 
where, and was mformed that it was not.) 

Butt, J. : The application is unusual, and I do not 
think I ought to act on the authority of a single case 
that is only reported in the Law Times, If it had been 
reported in the authorised reports or Law Joubnal it 
would have been a different matter. A citation must 
be issued in the usual manner. 

Application refused. 

Solicitor : B. H. Willoocks (for Jordan fc Sons, 
Teignmouth). 



Probate, Divorce, and"^ 
Admiralty Division, >Li8TEB v, Listeb. 
July 28. J 

MaitUetumoe—^ Dum sola * Clause. 

This was an application for maintenance after the 
marriage had been dissolved on the wife's petition. 
The registrar reported in favour of an allowance to the 
wife of 196/. per annum for her life, ' as long as she 
should remain unmarried.' 

Inderwickj Q.C, for the wife, moved that the regis- 
trar's report be confirmed, with the omission of the 
words limiting the allowance to so long as she should 
remain unmarried. 

MiddUton, contrd. 

Butt, J. : If a man marries a young woman and 
then commits adultery, I think she ouffht to be com- 
pensated, and that the allowance should be continued 
during her life, whether married or single. I have set 
my fie^ against the dum casta clause, and it seems to be 
now the settled practice to omit it. But my reasons 
for that do not apply to the dum sola clause. I do not 
think there ouffht to be any hard-and-fast rule, but that 
the jud^ ought to consider each case u|M)n its merita. 



In the present case I shall confirm the registrar's report, 
striking out the clause objected to. 

Order aocordingbf. 

Solicitors : Lumley & Lnmley for the husband ; Boche 5c 
Son for the wife. 



J?S ' J ^^ WiLLTAM Powell. 

Order of Justices — Judicial Separation — WeeJdy Sum 
for Support of Wife — Further Evidence on Appeal — 
—Offences against the Person Act (24 <$- 25 Tict, 
c, 100), ss, 42, 48 ; Matrimonial Causes Act, 1878 
(41 §• 42 Vict. c. 19), s. 4, suls. 2. 

This was an appeal from an order of the j ustioes for the 
borough of Carmarthen sitting in petty sessions, made 
by virtue of the Matrimonial Causes Act, 1878, s. 4, 
subs. 2, ffrantinff Mot Powell a judicial separation 
from her nusbana, WilUam Powell, who had been con- 
victed of an assault upon her, and further ordering the 
said William Powell to pay seven shillings a week for 
the support of the said Mary Powell. 

A. T. Toller, for the appellant: The order of the 
justices is wrong (1), because they refused to allow the 
defendant to give evidence, either at the hearing of the 
application for judicial separation or as to his means ; 
(2) because section 4 of tne Matrimonial Causes Act, 
1878, only allows such an order to be made against a 
husband who has been convicted of an ajO^gravated 
assault, which is defined by section 48 of 24 & 25 Vict, 
c. 100. In the present case the defendant was only 
fined 20«., and must therefore have been convicted 
under section 42 of the same Act, and not under sec- 
tion 48$ in other words, he was only convicted of a 
common assault ; and (3) subsection 2 of section 4 of 
the Matrimonial Causes Act, 1878, requires that the 
justices should be satisfied that the allowance ordered 
to be paid to the wife is within the means of the 
de&ndsjit. In the present case the justices not 
only refused to allow the defendant to five evi- 
dence as to his means, but at the time they made 
the order they had absolutely no evidence before 
them as to what his means were. (He then proposed 
to read certain affidavits as to the appellant's means, 
but Butt, J., stated that he would not under any cir- 
cumstances hear any further evidence in an appeal from 
justices under the Matrimonial Causes Act, 1878, s. 4, 
subs. 2.) 

CrossB, for the respondent, was not called upon. 

The following cases were cited in argument: The 
Attorney-General v. Badloff, 28 Law J. Hep. Exch. 240 ; 
Woods V. Woods,not reported in Law Joubkal, L. D. P. ; 
L. R. 10 P. D. 172 ; Hethertnyton v. Setherinyton, 66 
Law J. Eep. P. D. 78 ; L. R. 12 P. D. 112. 

Butt, J., held that the only proceeding before the 
justices was an inquiry whether or not the defendant 
had committed an aggravated assault — ^an inquiry of a 
purely criminal nature. The justices were therefore 
justified in refusing to hear the defendant's evidence. 
Appeal dismissed, with costs. 

Solicitors: Indermaur k Brown (for John James, Car- 
marthen) for the appellant ; Crosse & Sons (for White, 
OiM^marthen) for the respondent, 
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HOUSE OF LORDS. 

JSome of Lords, 
May 20, 21, 23, 
24,27, 28, 8L J>Ltbll ». Kennedy. 

June 4. 

Angil. 

jRecovery of Zand — Limitation of Action for — Receipt 
of Hents by Affent— Ratification— Poesessim — Statute 
of Limitations (3^4 mn. IV. c. 27), m. 8, 84. 

This was an appeal from a decision of the Court of 
Appeal (reported 56 Law J. Rep. Q. B. 308), which re- 
yened in part a decision of Stephen, J. 

Sir H, J)avey, Q,C., and Snwfy for the appellant. 

Sir a Hussell, Q.C, and Eigby, Q,C. {A, T. 
Lawrence and Robert Wallace with them), for the re- 
spondent. 

Cur, adv, vult. 

Their Lobbships (Lobd Halsbubt, L.C., Earl op 
Selbobnb, Lobd FiizeEBALD, and Lobd Magnaohten) 
Teversed the decision of the Court of Appeal and re- 
stored that of Stephen, J., with costs. 

SoHoitors: J. Balfour Allan for appellant; Booke k 
Sons (for Earle, Sons k Co., Manchester) for respon- 
dent. 



COURT OF APPEAL. 

Court of Appeal, 

CoiTON, L. J. 

Fbt, L.J. ^Hbap V, Habtlby. 

Lopbb, L.J. 

Aug. 5. 

Patent— Exclusive License — Piffht to Sue— Patents Act, 
1888, s. S6. 

Appeal from the yice-Chanoellor of the Duchj of 
Lancaster. 

A patentee by two deeds granted to the plaintiff an 

TOL. XHT. 



exclusive license to use and exercise the patented in- 
vention within a specified district and for a limited 
period, and covenanted not to grant any other license 
during that period in the same district ; and he also 
authorised the plaintiff to use his name in case of in- 
fringement of tne rights under the license. The deeds 
were duly registered imder section 86 of the Patents 
Act, 1888. Tne patentee shortly fdterwards sold two 
of the patented machines to a firm outside the district, 
who sold them to the defendants to be used within the 
district. There was a confiict of evidence on the 
question whether the defenduits had notice of the 
plaintiff's license at the date of their purchase. The 
plaintiff sued the defendants in his own name, and 
without joining the patentee as co-plaintiff to restrain 
them from infrmging his rights. The Vice-Chancellor 
held (1^ that registration under the Patents Act was 
not notice to all the world ; (2) upon the evidence, that* 
the defendants had no actual notice of the license at 
the date of their purchase; and (8) that the defen- 
dants, as purchasers for value without notice, were not 
affected by the license, and he dismissed the action. 
The Vice-Chancellor also expressed a doubt whether an 
action for infringement could be maintained by an ex- 
clusive licensee without joining the patentee. 

The plaintiff appealed. 

MouUony Q,C,, and Staffurth for the appellant. 

Coxens-Hardy, Q.C, and Maberly for the respondents. 

Their Lobdships, in dismissing the appeal, held (1) 
that notice had not been proved against the defendants ; 
and (2) that, as the license was simply a license to 
do that which otherwise would have oeen a violation 
of the rights of the patentee, and was not a license 
coupled with a grant, it did not confer an interest on 
the licensee, and did not enable him to bring an action 
for infringement in his own name. 

Solicitors : Boper k Briggs (Manchester), agents for Jack- 
sons & Godby (Bochdale) ; Badford & Frankland for 
Bowden k Walker (Manchester). , ^ 
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^Pbocibb V, Batley. 



Court of Appeal,'' 

COTTOK, L J. 

Fry, LJ. 

LOFBSi LJ. J 

Patent — Infringement — Experimental Use abandoned 
— Injunctum in Aid of Legal Bight — Jvriadietion of 
Palatine Court, 

Appeal from decision of the Y ioe-GhAncellor of the 
Palatine Court. 

The plaintiff, the owner of a patent the validity of 
whi^h luird been established in a previous action, brought 
an action against the defendant claiming an injunction 
and damages for the use of certain machines wnich in- 
fringed the nlaintififs patent. The defendant i^leged 
that the macnines comnlained of had been put up on 
trial, and, being found unsuccessful, had been taken 
down five years befor the plaintiff brought his action, 
and had been removed from the defendant's premises 
three years before the action, and he denied any threat 
or intention to use machines which infringed the plain- 
tiff's patent. 

The Vice-Chancellor granted an injunction and in- 
quiry as to damages. 

The defendant appealed. 

Bomer^ Q.C,, Botch, and StqffUrth for the appellant. 

Marten, Q.C,, and MabeHy for the respondent. 

Their Lobdships held that, as there was no threat or 
intention proved on the part of the defendant to con- 
tinue the infringement, the case for an injunction failed ; 
as that failed the Palatine Court had no jurisdiction to 
give damages ; the whole action therefore failed, and the 
appeal must be allowed. 

Bolicitors : Dangerfield & Blyth (agents for Hull, Son & 
Lord, Manchester) for the appelant; A. Macdooald 
Blair, agent for the respondent. 



mGH COURT OF JUSTICE. 

Chancery Division. 
Kay, J. 

July 29, 



1 



Be Wall. 

POXEBOY V. WiLLWAY. 



Chancery Divieion.^ 

lLhY,l, SLoNeBOTHAx V. Shaw. 

July 80, 81. J 

Patent Action— Costs of Particulars^Certificate^ 

Patents, Designs, and Trademarks Act, 1888 (46 ^ 

47 Vict, c 67), s. 29, stihs. 6. 

Adjourned summons. 

This was an action against the defendant for the in- 
fringement of the plaintiff's patent. The action had 
been dismissed with costs without hearing the evidence 
for the defendant, on the ground that the plaintiff's 
specification was too wide.* The defendant had de- 
livered particulars of objections with his statement of 
defence, and at the trial liis counsel asked the judge to 
certify that these particulars were reasonable and 
pro^r under section 29, subsection 6, of the Patents, 



, and Trade-4narks Act, 1883, which the judge 
refused to do. On taxation, however, the taxing- 
master in taxinff the costs of the defendant allowM 
various costs rehting to the particulars, including the 
cost of their preparation. This was a summons by the 
plaintiff to vary the taxing-master's certificate by diA- 
aUowing the defendant any costs in respect or the 
particumrs. 

Aston, Q.C., and W. J. Waugh for the plaintiff. 

Goodeve for the defendant. 

Kay, J., said that the terms of section 29, subsec- 
tion 6, were precise, and that in the absence of a certi- 
ficate the defendant could not be allowed any costs in 
respect of any particulars, and varied the certificate 
accordingly. 

Solicitors : Emmet, Son k Stubbs for the plaintiff ; Van 
Sandaa (agent for Hills k Bibby, Huddersfield), for the 
defendant. 



WiU—Constructionr—Charity-'* A^ed Persons '— 
' Deserving '-^S Eliz. c. 4. 

Where a testator directed a fund to be divided into 
annuities of 1(V. each, to be paid half-yearlv to an equal 
number of men and women ' not under nfty years of 
age' attending certain Unitarian chapels, and that a 
tablet should be placed in one of the chapels to give 
information of the gift, 'otherwise how should the 
deserving know of it,' held that the gift was a good 
charitable gift, and that persons ' not under fifty years 
of age ' were aged persons within the meaning of 48 
Eliz. c. 4. 

Christopher James for the executor. 

Ingle Joyce for the Attorney-General. 

Leigh Clare for the testator's widow. 

Byland for the next-of-kin. 

Solicitors: Clarke, Woodcock k, Ryland; Hare k Co. 
(agents for the Solicitor to the Treasury) ; Merediths, 
Boberts k Hills (agents for Vassall, Parr, Osborne k 
Ward, Bristol). 



ChancpDhi9iwi.^j^ re The Union Platb-0LA88 

Sje! J COHPAKY (LIH.). 

Company — BeductUmof Capital — BesoltiiionforBedvC' 
tion of Ordinary Shares alone — Companies Act, 1867 
(80 4- 81 Vict. c. 131), M. 9, 11 ; Companies Act, 1877 
(40 4-41 Vict.c.26),s.S. 

This was a petition under the Oompanies Acts, 1867 
and 1877, that a special resolution for reduction of 
capital, and the reduction itself, might be confirmed by 
the Court. The proposed reduction did not involve any 
diminution of liability or the return of any paid-up 
capital, but it was proposed to reduce ordinaty fully 
paid shares of 22/. 6«. to shares of 20/., and to leave 
8,000 shares of 10/. each, with 1/. paid, with a preferen- 
tial 6/. per cent, dividend, unaffected by the reduction. 
There was no opposition by any ordinary shareholder. 

B. S. Ford, for the petition, relied on the decisions of 
North, J., in In re The Barrow Hematite Steel Com- 
0a»y,58 Law J. Bep. Chanc 148; L. R. 89 Ohanc. 
Div. 589 ; and In re The Quebrada Bailway, Land, and 
Copper Company, 58 Law J. Rep. Clianc. 382; L. R 40 
Chanc. Div. 863. 

Kay, J., declined to follow the cases cited, and re- 
fused to confirm the reduction, holding that the com- 
pany had no power under the Acts by special resolution 
to reduce its ordinazy shares alone. 

Solicitors : Byrne k Blakistds 
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Ckaneery Dmiioiu'^ 

Chuty, J. ^Callow v. Callow. 
July 81. J 

WtU—Cofutrudian—* Seeuritiea for money, ^ 

Bequest of * all money in the houae and all securities 
for money, including a mortgage to Mr. S.' On Uie 
question whether this passed instilments of purchase- 
money for leaseholds sold by the testator under an 
agreement which provided that he was to execute an 
assignment on request and be given a mortgage for the 
instalments still owing, and Uut he was to have power 
to re-sell if the instalments were in arrear, 

Bwme^ Q. C, and E, ClauUm, for the residuary legatee, 
cited Qaold v. Teagw, 7 W. R. 84; 6 Jur. (k. s.) 116 ; 
32 L. T. (o. B.) 261, as deciding that ' securities for 
money' did not include a vendors lien for unpaid pur- 
chase-money. 

JKojfMT, Q.C., and CwHb Price, for the legatee : That 
case has been doubted by Lord St. Leonanls (V. & P. 
14th ed. p. 684) and by Dart (V. & P. «th ed. p. 827). 

Chittt, J., in holding that the instalments passed 
under the bequest, considered Ooold v. Teagtie was dis- 
tinguishable, but said that if it were directly in point he 
dianot think he should follow it. 

Solicitors : Bonlton, Sons k Sandeman ; Tarde ic Loader. 
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GULMOTB V, OOWAIT & BrOWK. 



Chancery Divisian, 

Chittt, J. 
July 19. Aug. 2. 

^Practice — Married Woman — Separate Property — Form 
of Judgment — Restraint an Anticipation — Married 
Women's Property Act, 1882, «. 1, subs. 2. 

An order with costs made against a married woman, 
suing or sued under the Manied Women's Ptoperty 
Act, 1882, as a feme aole, in respect of her separate 
property, must contain a restriction in the words of 
section 1, subsection 2, that the order is with costs pay- 
able out of her separate property and not otherwise, 
and a proviso limiting execution to her separate pro- 
perty, not subject to bxlj restriction affainst anticipation. 
The form of judgment in Scott v. Morley, 69 Law J. 
Rot. Q. B. 48, n. 46; L. R. 20 Q. B. Div. 120, p. 132, 
followed and aaopted. Money in the hands of a trustee 
for a married woman in respect of her separate property 
subject to a restraint on anticipation having accrued 
due subsequently to a judgment against her, held not 
to be liable to attachment by a judgment creditor. 

Bomer, Q.C,andiS'. Woolf; and Upjohn ejid Blakesley 
for the parties. 

Solicitors: Arthur J. Benjamin, Qeo. £. Philbrick, and 
Budd, Son & Brodie. 



delivered to B. his bill of costs in the matter, and B. 
delivered to the purchaser R.'s bilL The purchaser on 
a petition of course, containing the usual allegation 
that * the solicitor (R) had delivered to your petitioner 
his bill of fees, charges, and disbursements,' obtained 
an order for taxation. 

Oetoald for the motion to discharge the order for tax- 
ation. 

FarweU contrd. 

Chittt, J., said that such an allegation of delivery of 
the bill was a material allegation, and was not satisfied 
by a merely constructive delivery. In cases where the 
bill was delivered not directly liiere should be a special 
application for taxation, llie petition was therefore 
irregular, and the order must be discharged. 

Solicitors : H. A. Farman ; Frere k Co. 



> 



Chancery Divieion, 

Chittt, J. ^He Robebtboh. 
Aug. 2. 

Practice — Taxation — Third Party Application — 
Delivery of Bill. 

On a sale of copyholds it was agreed between B., the 
vendor's solicitor, and the purchaser that the copyholds 
should be enfranchised and the costs of enfranchise- 
ment borne by the purchaser. B. instructed a solicitor, 
R., to act in the enfranchisement, and R. accordingly 



Chancery Division,^ 

Stibliko, J. yin re Sophia Sioth. 
Aug. 6. J 

Will — Construction — Oift between Nephews and Nieces 
and the Issue of such as should be Dead as Tenants in 
Common— Joint Tenancy or Tenancy in Common — 
'Iseue: 

A testatrix, who died in February, 1857, by her will 
dated in November, 1866, bequeathed a sum of 6,000/. 
upon trusts for the benefit of her son for life and his 
children, and upon the failure of such trusts, which 
event happened, ' in trust for and to be equally divided 
between all and every my nephews and nieces (the 
children of two brothers therein mentioned) who snail 
be living at the time of the death of my said son as 
aforesaid, and the issue of such of them as shall then 
be dead leaving issue as tenants in common, such issue, 
nevertheless, taldng only the share or respective shares 
which tiieir deceased parent or parents would have 
taken if living.' The fund had been paid into Court by 
the trustees of the will under the Triistee Relief Act, 
and a petition was now presented by some of the bene- 
ficiaries for payment out. Two questions arose upon 
the netition — one, whether ' issue ' ought to be reaa as 
children ; the other, whether the issue took inter se as 
tenants in common or joint tenants. 

Sebastian, for the petition, contended that the word 
' issue ' was confined to children, and that the issue took 
as joint tenants between themselves. 

Truatram, for the legal ]^er8onal representative of one 
of the issue who had died m the lifetime of the tenant- 
for-life, submitted that the issue took as tenants in 
common. 

JET. B, Hemming, Waggett, and Wurtzburg for other 
parties. 

Stiblino, J., held, first, that ' issue * meant children ; 
and, secondly, that, as there were double words of 
severance in the gift, the issue took as tenants in com- 
mon. The first words, ' In trust for and to be equally 
divided between,' &c., if standing alone, would have 
created a tenancy in common between the nephews and 
nieces on the one hand and the issue on the other ; but 
under those words the issue would have taken as 
between themselves only as joint tenants; but the 
words ' as tenants in common ' applied to the issue as 
between themselves. 

Solicitors : Cooper, Walker k Hall ; Shaen, Roscoe, 

Massey k Henderson. 
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Chancery Bivisim,' 

£jBKEWICH| J. 

Aug. 2. 

If^nction — Ir^ttry to Property — Nuisance — JReasonable 
Use of Premises. 

The plaintiff, as lessee and occupier of a house in 
Coventry Street, London, claimed an injunction in re- 
spect of a nuisance. The defendants, the owners of 
premises immediately at the rear of the plaintifTs house, 
which had for many years heen used as an hotel and 
were separated from the plaintiff's house only hy a 
party-wall, had recently converted a basement chamber 
into a kitchen, and set up a stove and hot-air shaft 
there, with the result that the temperature of the ad- 
joining wine-cellar in the plaintiff's house was so much 
increased as to render it impossible for the plaintiff to 
store his wine in that cellar as he had previously done. 

It was admitted or proved that the use by the plain- 
tiff and the defendants of their respective premises was 
reasonable. 

Neville,^ Q.C,, and Wurtzbury for the plaintiff. 

Warmmyton, Q.C, and Farwellior the defendants. 

Keeewich, J., held that the plaintiff's right to relief 
in respect of the nuisance did not depend upon his 
showing that the defendants' use of their premises was 
unreasonable ; and that, having shown an mjury caused 
by the defendants' operation, he was entitled to an in- 
junction, with costs. 

Solicitors: F. Halton; Fladgates. 



ProbatCf Divorce, and^ 

AdmraUy Division, >ls the Goods op Fawcbtt. 
July 28. J 

Administration 'pendente Ute* — Court of Probate Act, 
1867,*. 70. 

Eichard Fawcett,late of Ashtree House, Dkley, in the 
county of York, died February 8, 1887, leaving a will, 
dated July 3, 1880, whereby he appointed Phoebe 
Fawcett and John Fawcett executors, and his sister, 



Ann Patton, and his nephews and nieces residuary 
legatees. 

John Fawcett died in the testator's lifetime ; Fhosbe 
Fawcett duly proved his will in the district r^^tiy at 
Wakefield, April 16, 1887, and died November 16, 
1888, leaving a portion of the estate of Eichard Fawcett 
unadministered. 

The said Phosbe Fawcett left a will, dated Febru- 
ary 16, 1888, with resnect to which an action was 
pending in the Probate jJivision at the time of the pre- 
sent application, in which Thomas lUingworth claimed 
as executor. 

It had become necessary to complete the sale of cer- 
tain property belonging to the estate of Richard 
Fawcett, which — the will of Phoebe Fawcett not being 
yet admitted to probate — ^was unrepresented. 

Middletcn now applied that WuLiam Butterworth, 
the defendant in the pending action respecting the will 
of Phoebe Fawcett, be appointed administrator j>en<2en^ 
lite for the purpose of representing the estate of Richard 
Fawcett. He cited In the Goods of Dawes, L. R. 2 P. 
& M. 147 ; also a note by Mr. Registrar Jenner of an 
unreported case of In the Goods of James Shwherd, in 
whicn a similar order had been made by the i^esident, 
Sir James Hannen, in October 1886. 

Searle, contra, contended that the Court had no 
pciwer under the Court of Probate Act, 1867 (20 & 21 
Vict. c. 77), s. 70, by which the authority to grant 
administration pendente lite is conferred to make the 
grant prayed for. 

Butt, J. : I very much doubt. whether the Act of 
Parliament empowers the Court to make the order asked 
for by Mr. Middleton, and I question very much 
whether section 70 was brought to the notice of the 
President at the time he made the grant in the case of 
In the Goods of James Shepherd, But I shall follow 
the President, with this expression of my opinion that 
the case does not fall within the powers given by the 
Act. Cfrant as prayed. 

Solicitors : Emmett, Son & Holmes (agents for Stnbbs) 
for the applicant ; Wynne Baxter k Keeble for Beldon 
& Ackwood, oontra. 
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HOUSE OF LORDS. 

Jffouse of Lorda.^ 
Dec. 13, 14, The Guabdianb of thb Poob of 
Rbisatb Union v. The Guab- 
dianb OP the Poob of Cbotdon 
Union. 



1888. 
June 6. 



jRemt Law^Satlement^Child under Sixteen—Setae- 
ment of Widowed Mother — Divided Parishes and Poor 
Law Amendment A<^, 1876 (39 4' 40 Vict. c. 61), 
«. 35. 

Thb WBB an appeal from a decision of the Court of 
Appeal, reported 66 Law J. Rep. M. C. 93. 

Jelf, Q.C., and Burleiffh Muir for the appellants. 

SirK Clarke, Q.C. (SoUdtor-Qeneral), and Poland, 
Q.C. (F. Mead with him), for the respondents. 

Cur. adv. vuU, 

Their Lobbbhips (Lobd Halsbubt, L.C., Lobd 
Watson, Lobd Fitzoebald, and Lobd Maonaohten) 
reversed the decision of the Court of Appeal, with 
<x>sts. 

fiolicitoTs: Morrisons (for G. C. Morrison, Beigate) for 
appellants ; West, King, Adams & Co. for respondents. 



House of Lords.'^ The Guabdianb of HienwoBTH and 
May 6, 7. > Swindon Union v. The Guabdianb 
Aug. 8. J OF Upton-on-Sbvbbn Union. 

Poor Law— Settlement— Child— Settlement of Widowed 
Mother — Emancipation — Divided Parishes and Poor 
Law Amendment Act, 1876 (39 8^ 40 Vict. c. 61), 
ss. 34, 35. 

This was an appeal from a decision of the Court of 
Appeal, reported 57 Law J. Rep. M. C. 33. 

TOL. XXIT. 



Lumlev Smith, Q.C., and It. Cunningham Olen for 
the appellants. 

JJ. D. Oreene, Q.C., and Fraeer Macleod for the 
respondents. 

Cur. adv. vult.' 

Their Lobdships (Lobd Halsbuby, L.C., Lobd 
Watson, Lobd Fitzobbald, and Lobd Macnaohten) 
reversed the decision of the Court of Appeal, with 
costs. 

Solicitors : Few k Co. for the appellants ; Willdns, Blyth 
& Dutton for the respondents. 



House of Lords.^Tn^ Medwat Union v. The Bbd- 
May7. Aug. 8./ iunsteb Union. 

Poor Law — Settlement — Pesidence — JFidow — Irro" 
movability — Divided Paries and Poor Law Amende 
ment Act, 1876 (39 ^ 40 Vict. c. 61), s. 34. 

This was an appeal from a decision of the Court of 
Appeal, reported 57 Law J. Rep. M. C. 129. 

Sir E. Clarke, Q.C. (Solicitor-Oeneral), and Kinglake 
for the appellants. 

Poole, Q.C. (J. C. Wall with him), for the respon- 
dents. 

Cur. adv. vuU, 

Their Lobdships (Lord Halsbuby, L.C., Lobd Wat- 
son, Lobd Fitzgsbald, and Lobd Macnaghten) af- 
firmed the decision of the Court of Appeal, with costs. 

Solicitors : Nickinson, Frail ic Nickinson (for Frail & Son, 
Rochester) for appellants ; Gnscotte, Wadham ic Daw 
(for O'Donogbue & Anson, Bristol) for respondents. 
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tse of Lords, ^ 

alv '16, 17. y 

Aug. 9. J 



CoLQXTHOxrN V. Bbooks. 



Mouse of Lords, 
Jul 
W 

Inland Revenue — Income^cLv — Business carried en 
Abroad — Partner resident w England'-LiabiUty to 
InoomMax on Profits of Business not received in 
BngUmdr-b ^ 6 Vict. e. 36, ss. 100, 106, 108—16 * 
17 Vict. c. 34, s. 2, Schedule D. 

This was an appeal from a decision of the Court of 
Appeal, reported 57 Law J. Hep. Q. B. 439. 

8irB. Winter, Q.C. (Attomey-General), and Sir B. 
Clarke, Q.C. {Solidtor- General), {A. V. Dicey with 
them), for the appellant. 

Sir H. James, Q.C., and T. E. Scrutton for the re- 
spondent. 

Cur. adv. vult. 

Their Lobdships (Lokd Halsbuby, L.C., Lobd 
FixzoBBALD, Lobd Hbbsghbll, and Lobd MAONAeH- 
TBir) affirmed the decision of the Court of Appeal. 

Solicitors : Sir W. H. Melvill, Solicitor of Inland Revenue, 
for the appellant ; Shepheards for the respondent. 



CooxB, SoKB & Co. V. Thb Oovsbkob 

AND CoitPANT OF THE NeW RiYEB. 



Souse of Lards. 

July 18, 19. 

Aug. 9. 

Water Company — Water Supply — Charge — Meter — 

Batedble Value — Domestic Purposes — New River Comr 

pony's Act, 1862 (15 ^ 16 Vict. c. clx,), ss. 35-41— 

Waterworks Clauses Act, 1847 (10 Vict. c. 17), s, 63. 

This was an appeal from a decision of the Court of 
Appeal, reported 57 Law J. Rep. Chanc. 383. 

Sir H. Davey, Q.C., and Riyby, Q.C {R. C. DMs 
with them), for the appellants. 

Sir R. Webster, Q,C. (Attamey-General), and War^ 
minyton, Q.C (Vaughan Hawkins with them), for the 
respondents. 

Cur. adv. vult. 

Their Lobdbhips (Lobd Hebsce[ell, Lobd Fttz- 
dEBALD, and Lobd MACirAeHTEir) affirmed the decision 
of the Court of Appeal, with costs. 

Solicitors : Phelps, Sidgwick & Biddle for the appellants ; 
Thompson & Debenham for the respondents. 



Mouse of Lords. \ 
July 23, 26. [>Bibch v. Cboppeb and othebs. 
Aug. 9. J 

Company — Purchase of Undertaking — Surplus Assets — 
Preference and Ordinary Shares — Fully-paid and 
Partlypaid Shares— Companies Act, 1862— (26 ^ 26 
Vict. c. 89), ss. 109, 133, subs. 1. 

This was an appeal from a decision of the Court of 
Appeal, reported 57 Law J. Kep. Chanc. 809. 

Sir H. Davey, Q.C., and Cosens-Rardy, Q.C. (O. 
Leigh Clare witn them), for the appellants, who repre- 
sented the ordinary shareholders. 

Rigby, Q.C, ani Buckley, Q.C. (Swinfen Body with 
them), for the respondent Schofield, who represented 
^e preference shareholders. 

S. A. Sampson for the liquidators. 

Cur. adv. vult. 

Their Lobdshtps (Lobd Hbbscheil, Lobd Fitz- 
OEBALD, and Lobd Macnaohten) held that the surplus 
remaining after repayment of the amounts paid up on 
the shares ought to be divided among the shareholders, 
preferred and ordinary, in proportion to the nominal 



amount of the shares held by them respectively without 
regard to the amount which had been paid up thereon. 
Judgment of the Court of Appeal varied accordingly. 

Solicitors: Cunliffes k Davenport (for T. E. Sampson, 
Liverpool) for the appellant ; Cunliffes & Davenport (for 
Ungards, Manchester) for the liquidators; Buigess & 
Cosens (for Arthur Buckley, Manchester) for Schofleld. 



House of Lards.'] The Ownebs op the Steamshif 
July 26, 27. > Gbaoie v. The Oweebs op thb 
Aug. 9. J Steamship Aboeetieo. 

Ship — Collision — Damages, Measure of— Verbal Agree- 
ment for Future Voyage — Remoteness. 

This was an appeal from, a decision of the Court of 
Appeal, reported 58 Law J. Bep. P. D. & A. 1. 

Finlay, Q. C, and A. B. Nelson for the appellants. 

Sir W. G. F. Phillimore and JST. F. Boyd for the re- 
spondents.; 

Cur, adv. vuU. 

Their Lobdships (Lobd Hebschell, Lobd Fiiz« 
OEBALD, and Lobd Mageaohten) affirmed the decision, 
of ihe Court of Appeal, with costs. 

Solicitors ; Lowless Sc Co. for appellants ; Downing, 
Holznan & Co. for respondents. 



COURT OF APPEAL. 



Court of Appeal.'] 
COTTOE, L.J. 

Fbt, L.J. I Tuck v. The Sotjthbbe Counties 

Lopes, L.J. f Deposit Baex. 

July 30. 

Aug. 1, 8. J 

Bill of Sale— Unregistered Deed of Gift— Subsequent 
Registered Bill of Sale—* True owner '—Priority — 
True Copy— Wrong Date— Bills of Sah Act, 1878 (41 
^ 42 Vict. c. 31), ss. 4, 8, 10 ; Bills of Sale Act, 1878, 
Amendment Act, 1882 (45 ^ 46 Vict. c. 43), ss. 6, 6. 

Appeal from decision of Kat, J., noted ante, p. 66. 

Jtttttr Mackenzie and H. Reed for appellants. 

J. G. Butcher for respondent. 

Muir Mackenzie replied. 

Cur. adv. vult. 

Their Lobdships held that the deed of assignment 
to the plaintiff was a bill of sale, and required registra- 
tion under the Bills of Sale Act, 1878, but held, by 
Cottoe, L.J., and Fbt, L.J. (Lopes, L J., dissentiente), 
that at the time of the execution of the second bill of 
sale it could not be said that the grantor was the ' true 
owner ' of the chattels therein comprised, and, there- 
fore, under section 5 of the Act of 1882, it was void aa 
against the plaintiff. 

Appeal dismissed. 

Solicitors: Prince & Ayres for the appellants; Fox & 
Ledsam for the respondent. 



^In re Hbnbt Poued, Soe & 

HUTOMEES. 



Court of Appeal,"^ 
COTTOE, L.J. 
Fbt, L. J. 
Lopes, L.J. J 

Cofnpanu — Winding-up — Receiver Debenture-holder -— 
Appomtment of Receiver under express Power — Right 
to Possession of Property of Company. 

Appeal by debenture-holders from a decision of 
Kat, J., noted ante, p. 92. ^-^ ^ 

Cjoogle 
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^g^f Q-C., IUn$haw, Q,C.y and Theobald for appel- 
lants. 

Marten, Q,C., and John Chester contrd. 

Their Lobdshifs reversed the decision, holding that 
the Court had no power to prevent the appointment by 
the debenture-holders of a receiver, or to refuse to give 
possession to such receiver of the property comprised in 
their security. 

Solicitors : Linklater & Co. for appellants ; Bonner, 
Wright, Thompson k Co. for liquidator. 



mail COURT OF justice. 



aan<^I)msion.^j^ Watees. 

J^Iy. J Watbks v. Bomb. 

Will— Devise of Beat Estate to A. for Life, andthenon 
Trust to Sell — Legacy charged on Proceeds of Sale — 
Interest from Death qf Tenant-for-Life, 

Testator, hj will dated March 7, 1882, gave his real 
estate to his widow for life, and after her death to trustees 
upon trust to sell and retain out of the proceeds of sale 
two several sums of 1,000/. each, with interest thereon 
respectively as thereinafter mentioned, and as to the 
residue of the said proceeds of sale on trust to divide 
the same into four shares and hold the same on the 
trusts therein mentioned. He then declared that one 
of the said sums of 1,000/., together with simple 
interest thereon at 4/. per cent, per annum from 
Mar 4, 1876, up to the date of such retainer as afore- 
said, should be held by the trustees on certain trusts 
for his daughter Mary Anne Brown and her children, 
and that the other sum of 1,000/., with simple interest 
thereon, at the same rate from July 26, 1872, up to 
the date of such retainer as aforesaid, should be held by 
his trustees on trusts for his daughter Nancy Violet 
Taylor and her children. He then empowered his 
trustees to postpone the sale of his resX estate after 
his widow's death, but not for more than three years ; 
and he empowered them, during such interval, to 
manage his real estate, and directed that the net rents 
and profits should be applied in the same way as the 
annual income of the proceeds of sale thereolf would 
be applied if the same were then sold. 

The testator died on February 16, 1885, and his 
widow died on December 12, 1887. 

The real estate was still unsold, and this was an 
originating summons taken out by the trustees to de- 
termine -vnuit interest was payable out of the rents and 
profits in respect of the two sums of 1,000/. 

Martelli for the trustees. 

Dunning for the persons interested in the residue. 

CkritAopher James for Mrs. Browne and Mrs. Taylor. 

Eat, J., held that interest at the rate of 4/. per cent, 
per annum was payable from the death of the testator's 
widow up to the time of sale on each aggregate amount 
consisting of 1,000/. and the interest thereon from the 
respective dates specified in the will up to the death of 
the widow, and made a declaration accordingly. 

Solicitors: Martelli (agent for Burton k. Sons, Great Yar- 
mouth) ; Wilson, Bristowe & Oarpmael ; Whites k Co. 



Will—Qift during Widowhood— Oift on Death to Chil- 
dren living at Death — Remarriage of Widow — CUiss 
when ascertained. 

Testator by will, dated November 16, 1886, gave all 
his propertv to his wife in. trust for thjp benefit of 
testators cnildreh so long as his wife remained un- 
married, and in the event of her marrying gave her a 
life interest in 2,000/. to be invested,'and in the event 
of her death to be divided equally between his children. 
He then authorised advancements on loan to be made 
to his children, and continued: 'At my wife's death 
the estate then remaining is to be divided into four 
parts and the proceeds divided equally amongst the 
children then surviving.' 

Testator died on November 20, 1886, leaving hiB 
widow and four infant children surviving. His widow 
remarried in June, 1889. 

This was an originating summons, raising the ques- 
tion whether the children's interests in tne residue 
were contingent on their surviving the widow, or 
vested on her marriage. 

Marten, Q,C, and Allen for the widow. 

Millar, Q.C., and J". W, Williamson for the children. 

Eat, J., following Bainhridge v. Cream, 16 Beav. 25, 
and Stanford v. Stanford, 66 Law J. Rep. Chanc. 273, 
held that, in the events which had happened, the residue 
vested at once in the children of the testator living at 
the time of the widow's marriage. 

Solicitors : Allen k Sons ; Lawrence k Sons. 



aianeayDitnsion,'\j^ r« Skbats' SExiLEiiErr. 
^^' g JSkbats V, EvAsrs. 

Trustees — Power of Appointment — Appointment of Sim* 
self by Appointor — ^** OU^er person or persons "— • 
Validity. 

By marriage settlement made in 1882 property was 
assured to two trustees upon trust for the wife for life, 
for her separate use, without power of anticipation, and 
after her death on certain trusts in favour of the issue of 
the marriage, and the settlement provided that if any of 
the trustees should die, go abroad, desire to retire from, 
or refuse, or become incapable to act in the trusts, it 
should be lawful for the husband and wife during their 
joint lives, and the survivor of them during his 
or her liife, and afterwards for the continuing 
trustee, or if none, then for the retiriog or re- 
fusing trustee or the executors or administrators 
of the last acting trustee, to appoint any 'other 
person or persons ' to be a trustee or trustees. 

In 1889, the two existing trustees desiring to retire^ 
the hust>and and wife, in exercise of the power, pur- 
ported by deed to appoint the husband and another 
person as new trustees. 

The retiring trustees questioned the validity of the 
appointment of the husband, and this summons was 
tafen out to determine the question. 

The husband was not beneficially entitled under the 
settlement. 

Q, E, Cndckshank for the summons. 

Upjohn for the retiring trustees. ^ j 
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Kat, J.^ held that the appointment was inTalid — 
first, on the general ground tnat an appointor under a* 
power of appointing trustees cannot appoint himself as 
trustee; and, secondly, on the special words of the 
power in this case, being of opinion that the words 
* other person or persons ' meant other than the person 
ezercismg the power, and not merely other than the 
retiring trustees. 

Solicitors : Scbnltz k Son for all parties. 

Chanctry Diwiioiu'\ 

Kay, J. >-EvAFa v. Llotd, 

Aug. a J ^ 

PracitceSsceiver'-'SquUable Executicn^Ex parte 
AppHeatUm, 

^ In this case an order had been made for the imme^ 
diate payment to the applicant of a sum of 1,246/. 
Evidence was given that tne person ordered to pay was 
possessed of certain equities of redemption in freehold 
, and leasehold properties heavQy mortgaged, which were 
of substantial value, but insufficient to satisfy the ap- 
plicant's debt, and of a small balance at his bankers, 
and that he had executed in favour of his daughter a 
bill of sale by way of gift of the furniture in his house. 
It did not appear that he had any other property. 
C Tate Lee moved ex parte for the appointment of a 
receiver of the freehold and leasehold property subject 
to the mortgages. He submitted that it was a case in 
which a receiver ought to be appointed on an at parte 
application. He referred to liie Judicature Act, 1875, 
8. 26; 'Annual Practice,* pp. 626, 627 ; and Kv parte 
JEvanSf 49 Law J. Rep. Bankr. 7 ; L. R. 18 Ohanc Div. 
252. 

Kat, J., under the circumstances, made an order, on 
the applicants undertaking in damages and for the re- 
ceipts of the receiver, for Uie appointment of a receiver 
forthwith imtil the first motion-day in vacation, with 
liberty to apply to continue the appointment after that 

Solioiton : Storey & Cowland (agents for Crick k 
Freexnan, Haldon, Essex). 
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re The Amebican Exohakqb 
IN ElTBOPE (Liic.). 



Chancery Dimeicn. ' 

STiBLnre, J. 

Aug. 8. 

Contempt — Pending LUigatwn^Newepaper Commente — 
Scienter — Liability of Printer, 

This was a motion to commit M. for contempt of 
Ck)urt in printing and publishing, in the London edition 
of the New York Herald^ statements which rrfened to 
proceedings pending in Court. There was a pendin^^ 
action by the plaintiff company, which was now in the 
course of being wound up, to which L. was made d»> 
fendant. In the course of the winding-up proceedings 
L. was examined as to the affairs of the company, under 
an order made in pursuance of section 115 of the Com- 
panies Act. Immediately after the examination L. was 
mterviewed by a gentleman connected with the New 
York Herald, and an account of the interview was 
published in that paper, which contained statements 
purporting to have been made by L. of what oocuned 
m tne examination. M.'s name appeared at the foot of 
the paper as the printer and publisher. In an affidavit 
filed by M. in this matter he denied all knowledge of 
the article complained of, and he stated that he was the 
foreman printer in the London office of the New York 
HertUd, that his duties did not include reading over 
the matter which was printed, and that he had no 
means of knowing the contents of the paper, and he 
ofiered an apology to the Court. 

Btfckley, Q,C., and JJ. Terrell for the motion. 

Levett for M. 

SxiBLiire, J., said that it was most important that 
the liquidator ehould be able to obtain by tnese examin- 
ations full information as to the affairs of the company, 
and that he should be able to keep such information in 
his own hands. His lordship held that a contempt had 
been committed, and that M., as the person whose 
name appeared as the printer and publisher, was 
responsible for the contempt although ignorant of the 
contents of the paper, and he ordered him to pay the 
costs of the motion. 

Solicitors : W. A. Coljer ; Lewis Sl Lewis. 
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COURT OF APPEAL. 



In re The Combined WEionnre 

' AND AdYEBTISING MACHINE COM- 
PANY. 



Court of JppeaL 
Cotton, L. J. 

BOWEN; L J. 

Fby, L J. 
Oct. 28. 

Oamis^or and OamUhee — Company — Winding-up — 
Bight to present Petition — Companiee Act, 1862, «. 82. 

Appeal from a decision of Nobth, J. 

A petition was presented for the compulsory wind- 
ing up of the company by a person who had obtained a 
garnishee order absolute agamst a creditor of the com- 
pany. The petitioner claimed as a creditor under sec- 
tion 82 of uie Companies Act. North, J., dismissed 
the petition on the ground that the petitioner had no 
locus standi. The petitioner appealed. 

Eve for the petitioner. 

Firminger for the company. 

Oeorge White for the shareholders. 

Their Lobd8HIPS, in dismissing the appeal, held that 
a ffomishee order did not operate as a transfer of the 
debt due from the garnishee ; and that, consequently, 
the petitioner was not a creditor of the company, and 
was not entitled to present a petition. 

Solicitors : Korris, Aliens & Chapman, for appellant ; 

Perkina & Sa^vyer, for respondents. 
TOL. XXIT. 



Court of Appeal, ^ 
Cotton, L. J. Westebn v, Habbis. 
Bowen, L.J. > Westebn v, Mabks. 
Fby, L.J. Gilbbbt v, Woodlby. 
Oct. 29. 

Vendor and Purchaser— Act of Bankruptcy by Vendor— 
Concealment of— Good Title— Bankruptcy Act, 1869, 
ss, 94, 95. 

An inauiiy had been directed by the Court of Appeal 
in the above actions ' whether on November 17, 1881, 
a good title could be made by the defendant Marks in 
accordance with a contract,' with certain consequential 
directions depending on whether a good title could or 
could not then be shown. 

On the day named, which was the date of the convey- 
ance of certain property by Marks to the plaintiff 
Western, there was a petition for liquidation or com- 
position by Marks pending. Marks luid filed the peti- 
tion on July 19, 1881, and consequently until Janu- 
ary 19, 1882, he was liable to be made a bankrupt^ 
and had only a defeasible title to the property ; but no 
adjudication in bankruptcy and no liquioation or com- 
position proceedings mul in fact resulted within the 
period of six months from the date of the filing of the 
petition. 

The chief derk foimd that at the date named Marks 
was unable to give a good title, and Kay, J., refused to 
vary the certificate. ^^ j 

D^SiftedbyVjOOgle 
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The defendant Harris appealed. 

Hartan Smith, Q.a, and Hall for the appellant, 
umd that nothing having happened to defeat the title, 
and the plaintiff naving adxnittedly no notice of the 
act of bankruptcy of Marks, a good title had been given 
in the sens^ that by virtue of sections 94 and 05 of the 
Bankruptcy Act, 1869, he would have got a title avail- 
able against all the world. 

Millar, Q.C,f and W. B, Heath, for the respondents, 
were not called upon. 

Their Lordships dismissed the appeal, holding that 
by the inquiry directed was meant a title which on that 
day assumed the vendor to be acting honestly. They 
also held that a vendor or his solicitor concealing from 
an intending purchaser the fact that the vendor had 
committed an act of bankruptcy upon which he was 
still liable to be made a banKrupt would be guilty of 
gross dishonesty, in respect of which a criminal prose- 
cution would be, and tne solicitor would render him- 
self liable to be struck off the roll. They, however, 
declined to lav down whether a pending petition on 
which the vendor might be adjudicated ban^upt ought 
to be set out in the abstract of title. Sections 04 and 
95 of tJie Bankruptcy Act, 1860, do not justify a dis- 
position by a banKrupt of his property which is to 
defeat his creditors, and whicn could only be vali- 
dated by the ignorance of the purchaser of the act of 
bankruptcy, or give him a right to make it, but only 
protect a person who has bond fde purchased from a 
bankrupt for valuable consideration. To such a dispo- 
sition the maxim 'Fieri non debuit, factum valet' 
applies. 

Solicitors : Hall-Hall for the appellant ; Western & Sons 
and Lomley & Lumley for the respondents. 



AooiDXNT, Mutual, and Ik- 

DUSTRIAL AssOCIATIOir CoiC- 

PAisnr. 



HIGH COURT OF JUSTICE. 

NOBTH, J. < 

Oct. 26. I 

Intvjrants Company — Inveetmint — E<ut Indian Bail- 
way B Annuities — Life Atstwancs Companies Acts, 
l870-72Soard of Trade Bule$, 1872, rule 4r-Truit 
Investment Act, 1880 (52 ^ 53 Vict. c. 32), «. 3 {d). 

Petition, 

This was a petition by the above company, under the 
Life Assurance Companies Acts, 1870-72, to obtain the 
sanction of the Court to a change of investment of the 
sum of 23,071/. India 3/. per Cent. Stock in Court 
to Uie credit of the company into East Indian Railway 
^ B ' annuities. 

Cosen^Hardy, Q,C., and Wurtsburg, for the petition, 
referred to the Board of Trade Rules, 1872, made under 
the Life Assurance Companies Acts, 1870-72 (rule 4), 
and to section 3 (d) of the Trust Investment Act, 1880. 

North, J., said it was not necessary to consider 
whether the proposed investment was within section 3 
(d) of the Trust Investment Act, 1880, since he clearly 
had power to sanction the proposed investment under 
rule 4 of the Board of Trade Rules, 1872. He would, 
therefore, make an order sanctioning the change of in- 
vestment, subject, however, to the production of an 
affidavit proving that the proposed investment would 
be more benencial than a change into any of the 
securities distinctly authorised by the Court for the in- 
vestment of trust funds. 

Solicitors : Sharpe, Parker, Pritchard & Sharpe, for 
Coleman jc Co., Birmingham. 



Court of Appeal? 

COTTOir, L. J. r T»« . . 

BowEw L J K^'^ ^^ Bracken. 
F^L J. I I>ouMTr r. Towksox. 
Oct! 20. J 

Ziabilify of Executors — Distribution of Assets — Lord 
St. Leonards Act (22 ^ 23 Vkt. c. 35), s. 20— ^rf- 
vertisementsfor Creditors and Claimants. 
Appeal by plaintiff from a decision of North, J. 
The case is noted ante, p. 47. 

Seward Brice, Q.C., and F, Hoare C6U for the ap- 
pellant. 

Joseph Gatey, for the respondent, was not called 
upon. 

Their Lordships dismissed the appeal, with costs. 
BowEsr, L.J., and Fry, L.J., expressed doubts whether 
it was a case where an appeal would lie, section 26 
of the Act apparently leaving the question as to the 
proper mode of issuing advertisements to the discretion 
of the Court below. 

Solicitors : Waniner & Eincb (agents for Mole & Stone, 
Derby) for the appellant; Tahourdins k, Haigreaves 
(agents for Johnson & TiUey, Lancaster) for the re- 
spondent. 



n„^^', Ti^^h n.«Ar.v«. fl^' THE Matter op ak Arbi- 

^ rtf ^^S H TR^TIOX BETWEEN PyMAIT 

UCt. M, -O. I ^ ^^ ^^ DRBYPrs & Co. 

Shipping — Charterparty — Demurrage — Lay Days, 
Cominencenient of — Cotnpleiion of Voyage, 

Motion to set aside an award. 

A charterparty provided that the steamship Lizzie 
English should proceed to Odessa or so near thereto as 
she could safely get, and there load a cargo of wheat, 
twelve running ofays (Sundays excepted) being allowed 
for loading and unloading, and ten days on demurrage. 
A dispute having arisen between the charterers and 
the shipowners as to the date when the lay days oom- 
mencea, the matter was referred to an arbitrator, who 
found the following facts in his award: The Lizzie 
English reached Odessa outer harbour and as near as 
she could get to a loading berth on December 22, 1888, 
when the master gave notice to the charterers that she 
was readv to receive cargo. The charterers were ready 
to load the said ship as soon as she got alongside a 
loading berth at a quay in the inner han)our where the 
cargo was stored, but not before. There were no prac- 
ticable means of loading the said ship at Odessa except 
uigiiizea oy '^^Jv^v/p^Lv^ 



Zrom OF (UBBB.1 
Not. 2,1888. J 



THE LAW JOUENAL. 



tVOIkSi.] 



115 



at or alongside a quay berth either in the inner or outer 
harbour. 

The harbour-master at Odessa refused to allow the 
said steamship to ^ to a loading-quay berths either in 
the outer or the mner harbour, until her regular turn 
came alter ships that had previously arriv^. There 
was no custom at Odessa that steamships under charter 
were only considered ready to receive cargo when 
moored alongside the quays. The Lizzie English was 
ordered to a quay-loading lierth in the inner harbour on 
January 5 ; loacfing commenced on the lOth, and was 
completed on the 16th. 

The arbitrator further found that the lay days expired 
on January 5, and awarded that the shipowners were 
entitled to damages for demurrage and detention. 

Barnes J Q.C, and English Harrison for the motion. 

Cohen, Q.C., and J, O. Witt in support of the award. 

The CoxTRT (HxTDDLESTOK, B., and Mathbw, J.) held 
that the award was good, inasmuch as the lay days 
commenced to run firom the time when the Lizzie 
English arrived as near as she could get to a loading- 
quay berth in the outer harbour at Odessa. 

Solicitors : Lowless & Co. for the charterers ; T. Cooper 
& Co. for the shipowners. 



Queen's Bench IHmsion,\TBS Stbajiship Couvtt of 
Oct. 26. J Lancasteb v, Shabfb & Co. 

Shipping — Demurrage — LiabHity of Consignees under 
BiU of Lading — Incorporation of Charterparty, 

Appeal from the County Court of Liverpool. 

The plaintiffs were owners of the steamship Ooimty 
of Lancaster, the cargo of which was deliverable under 
the bill of lading to the defendants, to whom the pro- 
perty did not pass, on their paying freight ' and all 
other conditions as per charterparty.' Demurrage was 
incurred at the port of loading. 0^ arrival of the ship 
at the port of discharge the defendants repudiated aU 
liability for demurrage, and the master delivered to 
them a part of the cargo consigned to them, retaining 
the rest under a daim for lien. It was known to the 
plaintiffs that the defendants were acting as agents for 
the charterers. The plaintiff brought an action against 
the defendants on an implied contract to pay demur- 
rage. The County Court judge nonsuited the plaintiffs, 
who appealed. 

Joseph Walton for the plaintiffs. 

Carver for the defendants. 

The CoTTBT (HxmsLESTOir, B., Mathxw, J.) held that 
there was no implied contract on the part of the defen- 
dants to pay demurrage. 

Appeal dismissed. 

Solicitors: Korris, Aliens & Chapman (for Qoiggln, 
Liverpool), for the plaintifEs; Hill, Dickinson & Hill, 
Liverpool, for the defendants. 



Queen's Bench Division, \ TnoBinoif v. Thb Shxffdsu) 
Oct. 28. / BoROXTGH Jusncn. 

Licensing Acts — Transfer of License-— Neglect to Apply 
— Appeal to Quarter Sessions — Licensing Acts, 1828 
and 1872 (9 Oeo. IV. c. 61, ss, 4, 14, 27; 36 (J- 36 
Vict. c. 94, *. 75, sched, 2). 

Special case. 

A tenant of a licensed house ffave up the premises on 
September 29, having neglectea to apply for a renewal 
of nis license, the last day for doing which was Septem- 
ber 26. The incoming tenant applied at the next 
special sessions on October 10 for a transfer of the 
license to him, and was refused. On appeal to quarter 
sessions the justices held that there was no appeal, 
inasmuch as this was not a case of renewal or transfer 
under sections 4 and 14 of the Licensing Act, 1828, the 
riffht to appeal under which is preservea by schedule 2 
of the Licensing Act, 1872. 

The appellant appealed to the Divisional Court. 

B. S, Wright and Asquith for the appellant. 

J. Paterson and C, S. Sunter for the respondents. 

The CouBT (HusDLESTOK, B., and Mathbw, J.) held 
that the case came within sections 4 and 14 of the Act 
of G^rge IV., and, therefore, the right of appeal to 
quarter sessions remained. 

Solicitors : Pitman & Sons (for Chamben k, Son, Sheffield) 
for the appellant; Peacock and Groddard for the re- 
spondents. 



Probate, Divorce, and'\ 
Admiralty Division, ^ Smith v. Shith. 
Oct. 26. J 

Bestitution of Conjugal Bights— Previous Demand for 
Cohabitation must be Conciliatory — Bule 175. 

This was a wife's petition for restitution of conjugal 
rights. 

The parties were married in June, 1866, and co- 
habited together until May, 1877, when they finally 
parted. In October, 1888--about eleven years after- 
wards — ^the wife determined to institute proceedings 
for restitution. 

The demand for cohabitation and restitution of con- 
jugal rights — ^required by rule 176 to be sent previous 
to the institution of such proceedings---was in the hand- 
writing of the petitioners solicitor, signed by the peti- 
tioner herself, and was in the following terms : ' I, Mary 
Elizabeth Smith, hereby give notice to you, Charles 
Frederick Smith, my husband, of my desire to cohabit 
and live with you ; and I demand from you a full resti- 
tution of the conjugal rights which you have deprived 
me of; and I further noti^ to you that in the event of 
your not receiving me and providing a suitable home 
and habitation for me, it is mv intention to apply to 
the Hi^h Court of Justice for the restitution of such 
my conjugal rights.' On the same day the respondent 
sent this reply : ' I am duly in receipt of yours of this 
date, and in reply b^ to say that I decline to receive 
back my wife or to make a home for her.' 

Searle for the petitioner. 

Butt, J., held that, although the Court of Appeal had 
uigiiizea oy '^^j v^'v^'^^lv^ 
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decided, in the case of Held v. Fields 58 Law J. Rep. 
P. D. & A. 21 ; 14 L. R. Prob. Div. 26, that the demand 
for cohabitation and restitution required by rule 176 
might be in the handwriting of the petitioner's solicitor, 
at the same time it was emphatically stated by Cotton, 
L J*., and Lindley, L.J., in giving judgment in that case, 
that the letter contemplated by rule 176 was a con- 
ciliatory letter, such as would be likely to lead to a 
reconciliation between husband and wife, and not a 
challenge or a mere formal solicitor's letter ; and that 
the document in the present case was not of that cha- 
racter, and that therefore the petitioner had not satbfied 
the preliminary proceeding reauired hj rule 176, and 
was therefore not entitled to a decree oi restitution. 
Decree reftieed accordingly. 
Solicitor : St. John Wontner for the petitioner. 



Probate, Divorce, and 

Admiralty Divieion 

Oct. 20. 



}" 



THB Gk)ODS OF SaMITBL 
COYBLL, DEOEASHD. 



Probate — Pevocation of Orant * de boms non^ Qrantee 
having disappeared for tome years, 

Samuel Coyell died September 1, 1876, having by his 
will, dated May 23^ 1873, left the residue of his estate 



in trust for his grandchildren Irene, Alda, Frances, 
Maud, and Samuel Henry Smythe, children of his son 
Samuel Henry Oovell. Thid said Samuel flenrjr Oovell 
took out letters of administration to his fathers estate, 
and subsequently made a will leaving all his property 
to his wife, who predeceased him. Subsequently n& 
died intestate, leaving part of the personal estate of his 
father, Samu&L Garter, unadministered. 

On March 17, 1880, letters of administration de bonis 
non to the estate of Samuel Oovell were granted to 
Samuel Henry Smythe Oovell, who disapjpeared on 
December 0, 1884, leaving a letter for his sister Aldft 
Oovell, leading to the belief that he had either absconded 
or committed suicide. Since that time he had not been 
heard of. 

Bargrave Deans now applied, on behalf of Irene 
Welsh (formerly Irene Oovell), the eldest sister of 
Samuel Henry Smythe Oovell, for letters of adminia- 
tration de boms mm to the estate of Samuel OovelL 
He cited In the Goods of Bradshaw, 67 Law J. Rep. 
P. D. & A. 12 ; 13 L. R. Prob. Div. 18. 

Btttt, J., granted the application on the authority of 
the above case. 

Solicitors : F. Venn ft Go. for the applicant. 
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COURT OF APPEAL. 

Court of Appeal. " 

Lobd Ebheb, M.R. 

LlNDLBYy L.J. 

Lopes, L.J. 

Oct. 31. 

Landlord and Tenant — Distress — Cost of Levy — Per- 
centage — Bailiff — * Person making any Distress^ — 
Agricultural Holdings Act, 1883 (46(5*47 Vict. c. 61), 
*. 49, and schedule 2. 

Appeal from the Queen's Bench Division on a special 
case. 

The question raised was whether on making a distress 
for rent the landlord or the bailiff was entitled to the 
percentage of 2^ per cent, mentioned in schedule 2 to 
the Agricultural Holdings Act, 1883. Section 49 of that 
Act, which provided that no person whatsoever making 
a distress snould be entitled to any costs or charges 
except those set forth in schedule 2 to the Act, was 
repealed by section 9 of the Law of Distress Amend- 
ment Act, 1888 (51 & 52 Vict. c. 21), which gave the 
Lord Chancellor power to make rules for regulating the 
charges and expenses incidental to distress, but it was 
admitted that the Act of 1888 did not apply, because 
the action was commenced before it came into opera- 
tion. 

The Queen's Bench Division (Mathew, J., and 
Gbanthah, J.), on the authority of Coode v. Johns, 
55 Law J. Rep. Q. B. 475; L. R. 17 Q. B. Div. 714, 
gave judgment for the plaintiffs. 

Bowen Rowlands, Q.C, and /. A, Foote for the de- 
fendant. 

F. C Gore for the plaintiffs. 

Their Lobdships allowed the appeal, being of opinion 
TOL. xuv. 



that Coode v. Johns was wrongly decided; that the 
relation between a landlord and a bailiff employed to 
make the levy was that of principal and agent ; that 
there was an implied contract that the bailiff should 
receive a reasonable sum for his services, which sum 
was generally realised from the tenants' goods as part 
of the expenses and was retained by the bailiff; and 
that as the Act of 1883, which was passed to protect 
tenants from extortion and to regulate the charges, did 
not interfere with the contract between the landlord 
and the bailiff, the latter was entitled to retain the per- 
centage mentioned in the schedule. 

Solicitors : Peacock & Goddard, for plaintiflEs ; Prior, 
Church & Adams, for defendant. 



Re RoYLE. RoYLB V, Hayes. 



Court of Appeal. 

Cotton, L J. 

BOWBN, L.J. 

Fby, L.J. 

Nov. 1. 

Practice — Originating Summons — Jurisdiction — Question 
as to Validity of Gift made by Testator in his Life- 
time—Rules of Supreme Court, 1883, Order XT., 
rule 3. 

Their Lobdships have no jurisdiction under Order 
LV., rule 3, to determine on an originating summons 
questions which could not have been determined under 
a judgment for administration of an estate or the exe- 
cution of a trust. Consequently there is no jurisdic- 
tion on an originating summons to determine the ques- 
tion of the validity of a gift of money made by a 
testator to his wife "in his lifetime, the money being in 
her possession at the time of his death. 
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Zevett for the appellant. 

E, S. Ford for the respondent. 

Decision of KekewiciI) J., reversed. 

Solicitors: Bower, Cotton & Bower (agents for W. H. 
Vaughan, Cheadle) for the appellant ; Yeilding, Barlow 
& Piper (agents for Cobbett, Wheeler & Cobbett, Man- 
chester) for the respondent. 



HIGH COURT OF JUSTICE. 

Fraudulent Bankruptcy — Destruction of Documents 

previous to Presentation of Petition — Presentation 

of Petition by Debtor— Debtors Act, 1869 (32 .$• 88 

Vict. c. 62), *. 11, subs. ^—Bankruptcy Act, 1888 

(46 4- 47 Vict. c. 62), s. 163. 

Case reserved by Hawkins, J. 

The prisoner was indicted under section 11, subsec- 
tion 9 of the Debtors Act, 1869, upon an indictment 
charging that on March 1, 1889, he presented a bank- 
ruptcy petition, upon which he was afterwards adjudged 
baiikrupt, and that within four months next before such 
presentation he did, with intent to conceal the state of 
his affairs, &c., unlawfully conceal, destroy, or mutilate 
certain documents relating to his property or affairs. 

For the prisoner it was submitted that the indict- 
ment disclosed no offence, because it showed that the 
prisoner was adjudged bankrupt on his own petition. 

Marshall and Hammond Chambers for the prisoner. 

The Solicttor-Oeneral {Sir E. Clarke, Q.C.), R. S. 
Wright, and Trevor White, for the prosecution, were not 
called upon. 

The Court (Loeb Oolbbidgb, C.J., Pollock, B., 
Field, J., Masibty, J., Caye, J., Day, J., and 
Gbanthak, J.), held that the indictment was good by 
reason of section 163 of the Bankruptcy Act, 1883, 
which provides that section 11 of the Debtors Act, 1869, 
shall have effect as if there were substituted therein for 
the words 'if after the presentation of a bankruptcy 
petition against him,' the words ' if after the presenta- 
tion of a bankruptcy petition by or against him.' 

Conviction affirmed. 

Solicitors : The Solicitor to the Treasury for the prosecu- 
tion ; F. Marshall for the prisoner. 



Sir B. Davey, Q.C., and J. O. Wood, for the liqui- 
dator, contended that this meant only the principal 
sum borrowed by the member on his mortgage, and did 
not include fines, nor arrears of interest, nor prospec- 
tive interest. 

Bomer, Q.C., and Levett ; and Byrne, Q,C., and Chad^ 
wyck Healey, for the lenders, contra. 

Chittt, J., held that the amount was not to be 
limited merely by the amount of principal secured, but 
covered all sums due on the memoers' securities at the 
time of the loans to the society, whether for principal 
or interest, or fines, or otherwise, and all instalments 
not then accrued due, but secured by the mortgage and 
outstanding. 

Solicitors: Howell Thomas (for S. T. Evans, Neath); 
Prior, Church k. Adams (for Meade, King k. Bigg, 
Bristol) ; R. White (for Hartland k Isaac, Swansea). 



V. SiHPSOir 

0THBB8. 



AKD 



^^C^??^'!^™ Nbath PEEMAimrr Benefit 



Oct. 80. 






Building Society v. Luce. 



Building Society — Extent of Borrowing Poxcer — * Amount 
Secured by Mortgage ' — Building Societies Act, 1874 
(37 4- SS Vict. c. 42), s. 16 (2). 

The Building Societies Act, 1874, s. 15, subs. 2, pro- 
vides that a permanent building society may receive on 
loan an amount not exceeding two-thirds of the ' amoimt 
for the time being secured to the society by mortgages 
from its members.' 

In the winding up of the above society the liquidator 
disputed the validity of certain loans to the society as 
in excess of the amount allowed by this section, and the 
question was directed to be ar^uecl, prior to the tEdcing 
of the accounts, upon what principle it was to be ascer- 
tained what was the amount secured to the society by 
mortgages from its members within the meaning of the 
section. 



Nov. 1. J 

Company — Extraordinary General Meeting—Notice to 
Shareholders — Companies Act, 1862, s. 51. 

On July 3, 1889, a company sent out to its share- 
holders notice of an extraordinary general meeting to 
be held on July 12, at the time and place therein men- 
tioned, for the purpose of passing resolutions for the 
voluntary liquioation and reconstruction of the com- 
pany, and such notice concluded by stating that ' should 
such resolutions be duly passed, the same will be sub- 
mitted for confirmation as special resolutions to a 
subsequent extraordinary general meeting of the com- 
pany, which will be held on July 29, 18&, at the same 
time and place.' The meeting of July 12 having been 
held, and the resolutions passed, the company sent to 
each shareholder by post a copy of a financial news- 
paper containing a report of the meeting, placing a^inst 
such report a maiffinal note to attract the attention of 
the reader, but did not give any other or further notice 
to the shareholders. A meeting was held on July 29, 
and confirmatory resolutions passed, and the company 
proceeded to act thereon. 

A motion was now made by a shareholder for an 
interim injunction, restraining the directors and liqui- 
dator from proceeding with the liquidation. 

Bomer, Q. C, and BramweU Davis for the applicant. 
Bigby, Q. C, Seward Brice, Q.C., and J. T. Prior for 
the respondents. 

Chittt, J., held that the notice as to the meeting of 
the 29th was conditional, and, therefore, defective, and 
that the defect in that respect was not remedied hy the 
sending of the newspaper. The applicant was entitled 
to an order. 



^T2r^f^' U'* r^ Habbibon. 

Oct™ 6. J TowNsoN V. Habkison. 

WHl — Construction — Devise of Lands 'situate at OJ 
— Lands adjoining but outside of Parish of O, 

1. Harrison, by his will, devised upon certain trusts 
all the lands ' situate at Gbddesby, in the county of 
Leicester, of or to which I shall be entitled at the time of 
my death.' When this will was made the testator 
had a farmhouse and a piece of land in Gaddesby parish, 
but before his death he had acquired in addition eight 
uigiiizea oy '^^Jv^v/^^L^^ 
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Other pieces of land, of which only one was in 
Gaddesoy parish, and the other seven were outside it, 
but all formed one continuous property. 

The question was now raised by the trustee and 
executor of the will, on originating summons, whether 
the whole of this property passed by the devise of the 
testator's lands ' situate at Gaddesby,' or whether the 
part of iheproperty outside the parish was excluded. 

CozeM-Uardy, Q.C, and Swinfen Body: Everitt, 
Q,C., Bnd Ingle Joyce : Mffffinsj ^.C, and Wbodroffe; 
and Swan for the parties. 

NosTH, J., held that the whole property passed under 
the devise. 

Solicitors : Elngsford, Dorman & Co. ; Robinson, Preston 
& Stow. 



Chancery Division. ^ 

NoBiH, J. yite Jones. Button v, Bbookpield. 
Oct. 28. J 

Will— Construction— Direction that Trustees of Will 
may make * any Sales and Arranyements ' they sJiould 
think JU— Power of Trustees to Mortgage Real 
Estate, 

Adjourned summons.' 

A testator, on appointing three persons executors 
and trustees of his will, directed ^ that the trustees or 
trustee for the time being of my will shall have full 
power to settle anjr accounts and wind up my affairs as 
they or he shall think best, and in so doing to make any 
sales and arrangements they or he sh&ll judge ex- 
pedient.' The will did not contain any charge of debts. 
Two of the executors and trustees renounced probate 
and disclaimed the trusts. 

The question was raised on this summons whether the 
trustee nad power to mortgage the testator's real estate 
for the purposes of administration. 

Cozens-Hardy, Q.C., and Rvtssell Roberts for the 
plaintiff. 

Napier-HigginSt Q,C., and P. S, Stokes for the de- 
fendant. 

NoBTH, J., held that the trustee had power to mort- 
gage the testator's real estate. 

Solicitors : Kennedy, Hughes & Kennedy for the plaintiff ; 
Chester, Mayhew & Co., for the defendant. 



she died before her interest fell into possession, leaving 
her husband her surviving. When the fund became 
divisible it was claimed by the husband and an assignee 
from him on the one hand, and by the trustees of the 
marriage settlement on the other. Accordingly a sum- 
mons was taken out by the trustees of the fund to 
determine the question whether it was bound by the 
husband's covenant. 

Aubrey Spencer for the summons. 

J, B. DyTie, for the husband and his assignee, sub- 
mitted, upon the authorities, that the covenant only 
extended to property acquired during the coverture, and 
that the wife's interest in the fund was not bound by 
the covenant. 

Hadley, for the trustees of the settlement, contended 
that the cases only decided that property acquired by 
the wife after the death of the husband was not bound 
by a covenant to settle after-acquired property, the 
object of such a covenant being to exclude the marital 
right, and that the limitation did not applv to property 
acquired by the husband after the death of the wife. 

STiBLiNe, J., held that the property was bound by 
the covenant. The reasoning of the cases in which the 
covenant had been limited to property acquired during 
coverture did not apply to the case of property coming 
to the husband in right of the wife after her death. 
Therefore, there being no ground for restricting the 
covenant in the present case, it ought to be construed 
according to its literal meaning. 

Solicitors : Janson, Cobb, Pearson, M'Kee k. Shard, agents 
for Tozer, Geare & Mathew, Exeter, for plaintiffs; 
Prior, Church & Adams, for husband ; Cole & Jackson, 
agents for Francis & Francis, Cambridge, for trustees 
of marriage settlement. 



FiBHEB V, Shirley. 



Chancery Division. . 
STIBLINe, J. > 
Oct. 81. J 

Marriage Settlement — Covenant by Husband to Settle 
his Wiffs after-acquired Property — Death of Wife 
in Lifetime of HuAand — Implied Restriction to Pro- 
perty acquired during Coverture. 

By a settlement dated in 1841, and made in contem- 
plation of the marriage of Mr. and Mrs. S., it was 
agreed and declared, and the intended husband cove- 
nanted with the trustees of the settlement, that if the 
intended wife, or the intended husband in her right, 
should become entitled to any moneys, stocks, funds, or 
other property whatsoever, the same should, at the 
costs and charges of the said fund, by all such acts, 
deeds, and assurances as should be necessary for the 
purpose, be vested in the trustees, to be held by them 
upon the trusts of the settlement. At the date of this 
flettlement the intended wife was a minor, and was 
entitled to a contingent reversionary interest in a sum 
of 3,866/., which b^same vested upon her marriage, but 



Chancery Division. 1 

KeKBWICH, J. }-W0BMAN V. WoBMAN. 

Nov. 4. J 

Trust Investment — Breach of Trust — Purchase of Land 
— Equity of Redemption — Previous Proceedings by < 
othej" Beneficiary — Compromise — * Res judicata' — 
Estoppel. 

^Trust funds were held upon trust for investment in 
the purchase of freehold or leasehold lands in England 
or Wales, among other authorised investments. The 
I trustees having invested part of the funds in the pur- 
I chase of equities of redemption in freeholds, in 1873 
the beneficial owner of one share under the trusts insti- 
tuted an action of Loughton v. Wonnan, whereby the 
plaintiff sought to charge the trustees on the footing of 
wilful default in having made the investment in ques- 
tion. The plaintiffs in the present action, who were 
then infants, were served with notice of judgment 
(directing accounts and inquiries as to the nature of 
the investments), and attended the proceedings in 
Loughton v. Worman. In July, 1881, those proceed- 
ings were compromised and stayed upon the terms of a 
certain sum being paid to the plaintin, and the compro- 
mise was sanctioned by the Court on behalf of the 
infants. 

By the present action the plaintiffs claimed to make 
the trustees liable for the loss sustained by the invest- 
ment in question. 

For the defence it was argued that the investment 
was authorised by the terms of the trust, and that the 
matter was res jtuiicata, or otherwise that the plaintifis 
were estopped by the compromise sanctioned in 1881. 
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Warmmffton, Q.C, and Theobald for the plaintiff's. 

S, Hall, Q.C, and Fault for the defendants. 

Kbkbwich, J., held that the investment was not a 
purchase of freehold, and that there was no defence on 
the ground of res judicata or estoppel. 

Solicitors : Crosse k, Sons for the plaintiffs ; Lee &; 
Pembertons for the defendants. 



Queen's Bench Division. 
Oct. 29. 



•BaZBTT 17. MORGAX. 



Coits^Costs * left to t/ie Discretion of the CourV— Right 

of Appeal— dourdy Courts Act, 1888 (61 ^' 62 Vict. 

c. 43), *. lie—Judicature Act, 1873, a. 49. 

Appeal from chambers. 

The action was brought by the plaintiff to recover a 
sum of 4dL 10s, for board and tuition of the defendant's 
son. Upon a summons under Order XIV., rule 1, the 
plaintiff obtained an order to sign final judgment for 
23/. 16s., and liberty was given to the defendant to 
defend as to the residue of the claim. An order was 
afterwards made by consent that the plaintiff should 
abandon his claim to the balance^ except as to 4/. lOs., i 
and that the defendant should pay that sum to the | 
plaintiff with costs to be taxed. 

Wills, J., subsequently made an order that the 
plaintiff should be allowed the costs of the action upon 
the scale in use in the Supreme Court. 

The defendant appealed. 

Heed for the defendant. 

Morton Smith for the plaintiff. 

The Court (Fi^ld, J., and Maihstt, J.) held that 
the language of section 116 of the County Courts Act, 
1888, showed that the order of Wills, J., was an order 
aa to costs ' which by law are left to the discretion of 
the Court' within the meaning of section 49 of the 
Judicature Act, 1873, and that it was, therefore, not 
subject to appeal. 

Appeal dismissed. 

Solicitors : Pitman & Sons (for A. Campbell Bazett, New- 
bury) for the plaintiff ; T. Durant for the defendant. 



Railway Clauses Act, 1846, and in so doing obstructed' 
the passage of liffht to the windows of certain schools. 
These schools, which had been recently built, occupied 
the site of an ancient building, and parts of the win- 
dows of the new buildings corresponded with parts of 
old windows which had acquired the rifi^ht to it^ access 
of light under the Prescription Act (2 & 8 Wm. IT. 
c. 71), s. 3. The question tor the opinion of the Court 
was whether the claimants, trustees of the schools, 
were entitled to damages for the obstruction of light to- 
all the windows darkened by the erection of the ware- 
house, or whether they were entitled only to dama^es- 
for obstruction of light to such parts of the new wm- 
dows as corresponded with the ancient openings. 

Bosanquet, Q,C., and Houghton for the claimants. 

R. S. Wright and C. Uaigh for the railway company. 

The Court (Mathbw, J., and Wills, J.) held that, 
as the railway company had injuriously affected the- 
ancient lights of the claimants, the latter were entitled,, 
on the prmciple of the case of Buccleugh v. The Metro- 
politan Board of Works, 41 Law J. Rep. Exch. 137 ; 
L. R. 6 H. L. 418, to compensation, also for damage 
sustained by them by reason of the obstruction to the 
new windows. 

Solicitors : Mathews & Browne for the claimants ; Han- 
bury, Button & Whitting for the railway company. 



Queen^s Bench Division, 
Oct. 31. 



Ik the Matter of an Ar- 
bitration BETWEEN The 
London, Tilbury, and 
Southend Railway Com- 
pany AND The Trustees 
ov the Gower's Walk 
Schools. 

Lands Clauses Consolidation Act, 1846 (S^9 Vict, c. 18), 
*. 68— Railway Clauses Act, 1846 (S ^ i) Vict. c. 20), 
ss, 6, 16 — * Injuriously ajffecting' Ancient Lights — 
Alteration of Building — Obstruction to New Windows. 

Special case stated by an arbitrator. 
A railway company erected a warehouse under the 
powers of their special Act, which incorporated the 



Queen's Bench Division, \ Grebnham v. Child (Thorn- 
Nov. 6. J ton, claimant). 

Bill of Sale— Affidavit— Residence of Grantor—Suffi- 
ciency of Description— il ^ 42 Vici, e, 31, *. 10 (2). 

A bill of sale described the grantor as ' Alfred John 
Child, of 20 Avington Grove and 72 Beckenham Grove, 
both in the hamlet of Penge, and of 100 High Street, 
Croydon, all in the county of Surrey.' In the affidavit 
for registration the grantor was described as residing at 
* 20 Avington Grove, in the hamlet of Penge, in the 
county of Surrey.' The grantor did, as a fact, reside at 
that address, and carried on his chief business there, the 
other places being branch establishments. The grantor 
claimed the goods comprised in the bill of sale as against 
an execution creditor of the grantor, and it was objected 
on the part of the execution creditor that the bill of 
sale was invalid, on the ground that the affidavit for 
registration insufficiently described the residence of the 
^antor. In an interpleader issue the County Court 
ludge pronounced for the validity of the bill of sale. 
The execution creditor appealed. 

C. C, Scott for the execution creditor. 

R M. Bray for the claimant. 

The Court (Mathew, J., and Wills, J ) held that 
the bill of sale was good, as the residence of the grantor 
was sufficiently stated in the affidavit for registration. 

Solicitors : P. S. Vanderpump for the execution creditor ; . 
W. J. Child & Son for the claimant. 
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COURT OF APPEAL. 

CouH of Appeal. " 
LoBj>EffHXB.M.R 

LlNBLET, L.J. 



LoFESy L J. 

Nov. 6. 



^HoLTBT V. Hodgson; Bateson, 
Gabnibhee. 



Married Wofnan-^PraaUce-^Garmehee Order-^mfff' 
ments for and agamU Married WotMtnr^Enfyry of 
Judgment^Order XLV,, ruU l-^Order XLL, 
rtOeS. 

Appeal of the jad^ment debtor from the decision of a 
Divisional Court affirming garnishee order absolute to 
the judgment creditor. 

In September, 1887^udgment was obtained bj the 
judgment creditor, Holtby, agiunst the judgment 
debto1^ Juliet Hodgson, a married woman. The judg- 
ment followed the form settled in Seott y. Morley, 67 
Law J. Rep. Q. B..43. p. 46 ; L. R. 20 Q. B. Dir. 120- 
Yii. ' It is adjudged that the plaintiff do recover £ 
and costs (to be taxed) against the defendant, Juliet 
Hodgson, such sum and costs to be payable out of her 
separate property as hereinafter mentioned and not 
otherwise, and it is ordered that execution hereon be 
limited to the separate property of the defendant, 
Juliet Hodgson, not subject to any restriction against 
anticipation, unless, by reason of section 19 St the 
Married Women's Property Act, 1882, the property 
shall be liable to execution notwithstanding sncn re- 
striction.' On July 28, 1889, the judgment debtor 
obtained a verdict against Bateson for lo(V. for mali- 
cious prosecution, and iudgment was thereupon pro- 
nounced by the judge who tried the case in Court, but 

T0L.XXIT. 



! judgment was not entered until October, 1889. The 
garnishee proceedings were commenced on July 24, 
1889. 

Upon appeal from the master's order making absolute 
the garnishee order. Wills, J., at chambers, referred 
the matter to the Divisional Court. The Divisional 
Court (Mathbw, J., and Cavb, J.) affirmed the master's 
order. 

Hie judgment debtor appealed. 

Oump, Q,C. (Cyril Dodd with him), for the judg- 
ment deotor, contended (1) that the judgment obtained 
against the iudgment debtor was not a judgment in 
respect of wnich garnishee proceeding might be taken 
witnin Order XLV., rule 1, because it was not a per- 
sonal judgment against the judgment debtor, out 
against her separate estate only ; (2) that the judg- 
ment debtor had not obtained such a judgment against 
Bateson as made Bateson indebted to her within 
Order XLV., rule 1, for the judgment only made the 
debt part of her separate estate ; and (3^ that there 
was no debt due to tne judgment debtor nom Bateson 
on Julv 24, when the ffamishee proceedings were com- 
mencea, because her claim was for unliquidated dam- 
ages, and judgment was not entered until the following 
Catcher. 

T, WiUee CMUy, for the judgment creditor, was not 
called upon to aiguo. 

Their Lobdships affirmed the decision of the Divi- 
sional Court, and were of opinion that a judgment 
obtained against a married woman aooordinff to 
the form in SooU v. Morleu, supra, is within Order 
XLV., rule 1 ; also that a judgment obtained by a mar- 
ried woman constitutes the person against whom it is 

uigiiizea oy V^jOOVlv^ 
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obtained a person indebted to her within the rule, and 
that the judgment obtained by the judffment debtor 
against Bftteson, when enterea, took effect as of the 
day when it was pronounced : Order XLI., rule 3. 

Appeal dismUsed, 

SoUoiton: Emmet, SonlcStubbs for judgment creditor; 
Clinton k BncUej for Judgment debtor. 



In re Fbxsbt. 
Allisov v. Fbisbt. 



Court of Appeal: 

GoiioiryLJ. 

BowEir, L.J. 

Fry, L. J. 

Oct.aO. 

Nov. 12. 

JPrindphl and Surety — Minrtgage— Joint and several 
Covenant hy Mortgagor <md Surety — Payment by 
Mortgagor-'-^Statute of Lmitatione, 1874, s, 8 — Co- 
contractor — Mereantue Law Amendment Act, 1856, 
i. 14. 

App^l bjr defendant from decision of ILlt, J. 
The case is noted ante, p, 76. 
Marten, Q.C,, and Perdval for the appellant. 
lUnihaw, Q,C., and Towneend for the plaintiff. 
Thei/ LoBDSHiPs dismissed the appeal. 

Solioitors : Clarke, Bawlins k Co. (for Perdval ft Bon, 
Feteiborough) ; Beaumont, Son it Bigden (for Manrioe 
Brown, Peterborough). 



In re I)ayii>. Bvcklbt v. 
Thb Royal Natiokal 

LlTEBOAV IirSZITUXIOK* 



Court of Appeal 

LoBD Ck>iaBii>eB, C J, 

CoiioK, L.J» 

Fby, LJ. 

Nov. 11, 12, 18. 

Mortmain — Intereet in Land-^9 Geo, II, c. 31 — Bonds 
<^ Harbour Truetee^^Aeeigmnent of*Batee, Tolls, 
BmU,' ^C'-'JBridge Tolls, 
Appeal from decision of Nobth, J., reported 68 Law 

J. Rep. (Jhanc 642 ; L. R 41 CSianc. IHv. 168. 
Vaughan Hawkins and Dibdin for appellants, 
Everett, Q,C., and Crmckskank, for respondents, were 

not called upon. 
Their LoBMHiPfl dismissed the appeal, with costs. 

Solicitors : Clayton, Sons k Faigus for appellants ; 
Murray, Hutchins k Stirling for respondents. 



HIGH COURT OF JUSTICE. 

Chancery Division. ] Chbistie v. The Nobthbbk Coinr- 
NoBTH,J. > UBS PBBXAKBKTBBirBFiT Build- 
Oct. «W. J nre Socibty. 

JBuHding Society^Arbitration Clause-^Appointment of 
Arbitrators after Action Commenced, 

Adjourned summons. 

By one oi the rules of the above society it was pro- 
vided that a member who had given notice to withdraw 
his shares should continue to m a member of the society 
and to be bound by the rules until he should have 
received the amount payable in respect of his shares. 
By another rule it was provided that every dispute 
•between the society and any member in which the aeci- 
sion of the board should not be deemed satisfactoiy 



should be settled W a reference to arbitration, pursuant 
to the Building Societies Act, 1874. This rule coa- 
tinued as follows : ' Five arbitrators shall be elected by 
the members at a jgeneral meeting. In each case of 
dispute the names of the arbitrators shall be written on 
pieces of paper and placed in a box, and the three whose 
names are first drawn out by the complaining party 
shall be the arbitrators to decide the matter in duspute.' 
The plaintiff, who was a member of the society, had 
given notice to withdraw his shares, and a dispute arose 
between him and the society as to the amount which he 
was entitled to recover on withdrawaL The plaintiff 
accordingly brought this action to enforce his chum. 
At the time of the commencement of the action no 
arbitrators had been elected under the rules. After the 
service of the writ the society appointed five peisons to 
act as arbitrators, and then took out this summons, 
asking that the action and all matters in dispute be- 
tween the pliiintiff might be referred to arbitration. 

Sir Horace Davey, Q.C, JBveritt, Q.C,, and FarweH 
for the society. 

Napier^Higgine, Q.C, and Butherf&rd for the plain- 
tiff. 

North, J., held that the society were not entitled to 
insist on a reference to a tribunal elected by them after 
the litigation had oofmmenced. 

Solicitors : NorIb, Aliens k Chapman for the society ; 
Bowcliffes, Bawle k Co. for the plaintiff. 



Chancery Dioidon,'\ In re Bibd akd THfi Abtizaits, 
SnBLiKe, J. > &o. AoT, 1875, akd Lahds 
Nov. 5. j Claitses Act. 

Lands Clauses Act — Compulsory taking (^ Land — Order 
for Payment qf C&sts — Intereet on Costs — Apptioor- 
turn for Leave to issue Execuiionn-^Lands Clauses Act, 
1846, s, SO-Ordsr XLIL r. 23. 

In this case land had been taken by the Metropolitan 
Board of Works under the powers of the Artisans and 
Labourers Dwellings Improvement Act, 1875, and 
more than six years ago an order had been made under 
section 80 of the Lands Clauses Consolidation Act, 
1845, for the payment of the costs of the taking of the 
land. 

This was an adjourned summons under Order XLII., 
rule 23, for leave to issue execution to enforce the order 
against the London County CounciL 

W, H, Oover for tiie applicants. 

Beale, Q,C, and Oeare, for the respondents, con- 
tended that the wplicants were not entitled to interest 
from the date of the order, but only from the date of 
the taxine-master^s certificate. It was pointed out that 
some of the costs were incurred after the date of the 
order, and that that might frequently be the case 
with orders made under section 80. 

Eventually, upon the applicants withdrawing their 
claim to interest prior to the date of the certificate, 
his Lordship gave leave to issue execution for the 
costs, with interest ftom the date of the certificate, and 
made no order as to the costs of the present applica- 
tion, observing that, if orders under section 80 canned 
interest on costs, the form of such orders might require 
reconsideration. 

Solicitors : Henry Cover k Son for apt>Iioants; R. Ward 
for the London Coanty Council. 
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OHAMBSSLAIir V, STOKEHAlf. 



QueenU Bench ZHviwrn, 
Nov. 4. 

Cogt&^SoUcUor aiUndmg Bankmptey Court as Wit- 
nu9—Comty CouH lUUes, ie89^Alhwanee8 to 
Witnesses, 

Appeal from Shoreditch County Court. 

The plaintiff, a solicitor, was served with a summons 
Iff the official receiver to attend the Bamet County 
Covat flitting in hankruptcy to give evidence as to 
certain prop^y of a hankrupt. The plaintiff duly 
attended, but objected to be sworn until a reasonable 
sum was paid him for expenses as a 
nessy basing hia daim on seeftn 27 of the Bankruptcy 
Act, 1888, and the scale aimexed to the County Court 
BoksylSSd. 

The r^trar decided that 3s. 6d. was a reasonable 
sum for the plaintifi^s travelling expenses, and refused 
to allow him any further sum. 

The plaintiff was thraeupon sworn and gave his evi- 
dence, and subsequently brought an action in the 
Shoreditch County Court against the defendant, the 
official receiver, claiming the sums of 1/. for loss of 
time and 10s, 6d, for maintenance. 

The County Court judge gave judgment for the 
defendant, but gave leave to appeal. 

The plaintiff appealed, but abandoned his claim for 
maintenance. 

22. S. Wright for the plaintiff. 

Mattinson for the defendant. 

The CoTTBT (HuDDLBSTON, B., and Stbphsit, J.) held 
that the decision of the County Court judge was wrong, 
and that the case must be remitted to nim to determine 
the sum to which the plaintiff was entitled under the 
County Court Rules, 1889, ' Allowances to Witnesses,' 

Order for new trial, 

Solioitors : V. J. Chamberlain for the plaintiff ; 
Ernest Todd for the defendant. 



Queen's Bench Division, \ Lbaxb ahd akothib i\ Dvf- 
Nov. 8. / riBLB. 

Husband and Wife-^Married Woman — Separate Estate 
— Bestraint upon Antiafatimi~-Contract--Property 
bouttd by Contract — Ptoof of Existence if such PrO' 
perty—Onus-'46 ^ 46 Viet. c. 75, s, 1, subs, 3. 

The defendant had on her marriage a sum of money 
settled on her, with a restraint upon anticipation. In 
1884 she arranged with her huslMind to buy out of her 
separate income the clothes for herself and all her chil- 
dren, except one. Between 1884 and May, 1886, she 
ipurcbased goods of the plaintiffs, who were drapers, to 
the amount of 21/. 19s, lOd, The plaintiffs sued her in 
the County Court at York, and it was proved at the 
trial that the only free separate property the defendant 
possessed at the time of the contract was the wearing 
apparel of herself and her children. The County Court 
juoge gave judgment for the plaintiffs for the amount 
claimed, on the ground that, as at the time of making 
the contract the defendant had some free separate pro- 
pertv, the contract was valid. 

The defendant appealed. 

iSb9f^ i^or for the plaintiffs. 

J, V, Austin for tne defendant. 



The CoiTBT (Mathbw, J., and Wills, J.) held that 
the County Coiurt judge was wrong, and that on the 
caaes and the proper construction of subsection 3 of 
section 1 of 45 & 46 Vict. c. 75, where a married woman 
is restrained from anticipating, the presumption is that 
she did not intend to enter into a bmding contract, and 
the contrary intention must be shown ; that tibe onus 
lies on the creditor to prove that she had free separate 
estate which she must reasonably be deemed to have 
bound in respect of such contract, and which oould be 
made liable to satisfv it ; and that it is not sufficient to 
show that the defendant possesses, as her separate pro- 
per^, artidea of wearing apparel. 

Solicitore: Bidsdale k Son, for G. Crumble (Yoik), for 
the plaintiffs ; Crowder, Anstie k Yigasd for the defen- 
dant. 



Parliament — Begistration — Occupation by Virtue of 
Service — Occupation as Tenant — Tenancies in Imme- 
diate Suocessumr"^ ^ 31 Vict. c. 102, «. 26; 48 Vict, 
c. 3, s. 3. 

Case reserved by the revising barrister for the North- 
West Riding of Yorkshire. 

In this case the claimant had occupied in the same 
Parliamentary division a set of premises by virtue of 
his service for a period of seven months, and another 
set of premises for five months as an ordinary inhabi- 
tant occupier, making in all twelve calendar months 
previous to the last day in Julv, 1889. 

The revising barrister disallowed the claim, on the 
ground that occupation in immediate succession did 
not apply to occupation under the service franchise. 

Oennaine for the claimant. 

Meek for the respondent. 

The CoiTBT (LoBD Colbbidoe, C. J., Mathew, J., and 
Wills, J.) held that the appeal ought to be allowed, as 
the claimant was an inhabitant occupier, and in that 
case the nature of the occupation was immaterial, as 
by section 8 of 48 Vict. c. 3, ne is deemed to be the in- 
habitant occupier of a dwelling-house as tenant. 

Solicitors: H. A. Cbatterton for the claimant; Lane & 
Co. (for W. C. Trevor, Guisboroogh) for the respondent. 



CU.^^^^ TismnK Th\»'^'^ 1 Gictobi) V. The Ovbbsbebs 
QueensBenchDtvisum. I ^^ g^ lttkb's, Chbmea, 

J AND PaNWELL. 



Nov. 11. 



Parliament — Begistration — Objection to Voter — Notice 
---Place of Abode as stated in List—Q ^ 7 Vict. c. 18, 
S.17. 

Case reserved by the revising barrister for the 
borough of Chelsea. 

A voter was objected to on the ground that he had 
not occupied his premises for the qualifying period of 
twelve months. The notice of objection was left at 
19 Denyer Street, at which house the voter had not 
resided for two years. There was no evidence that the 
notice of objection had ever reached the voter. The 
revising barrister disallowed the objection on the 
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ffround of insufficiency of the service of the notice. 
The objector appealed. 

It was contended on behalf of the appellant that the 
service of the notice of objection at 19 Denyer Street 
was sufficient under section 17 of 6 & 7 Vict. c. 18, as 
that was the place of abode of the voter as stated in the 
list, and that under the section all that was required 
was to ' give or cause to be left at the place of abode of 
the person objected to as stated in the list ' a proper 
notice. 

Cagtelloe for the appellant. 

C. M. Chapman for the respondents. 

The CoiTBT (LoBD Colebidge, C.J., Mathew, J., and 
Wills, J.) held that the revising barrister was right, 
and that the appeal ought to be dismissed, for where an 
objector did not rely on personal service or service 
through the post, but left the notice at the voter^s 
abode, as stated in the list, he must take care that the 
notice reached the voter. 

Solicitors : Tatham & Procter for the appellant ; 
T. J. Bobinson for the respondents. 



rWHiTWBLL V. The Clbbk 

Queen's Bench I>iviswH,\ op the Pbaob fob the 

Nov. 11. ] NoBTH RiDiira of Yobk- 

[ SHIBE. 



Parliament— Beffietration — Claim as Old Lodgi 
Claim made out in Time — Claim not Fomoarded to 
Overseers by Appointed Day — CUdm Omitted from 
List — Jurisdiction of Remswg Barrister — 41 ^ 42 
Viet, c. 26, *. 22—48 Vict, c, 15, s. 18. 

Case reserved by the revising barrister for the North- 
West Riding of Yorkshire. 

The claimant in this case was on the lodger list for 
1888, and on July 26, 1889, he filled up a form of 
claim properly as an old lodg^, addressed it to the 
overseers, and sent it to a registration agent for the 
purj^se of its being sent on to the overseers. It was 
received by the agent on the 26th, and he, thinking it 
too late, did not send it on, and the overseers omitted 
the name from their list of old lodger claims. 

The claimant appeared in person before the revising 
barrister while holding his Court, and claimed to be 
put on the list. His claim was objected to, but the 
objection was overruled, and the claim was allowed. 

The objector appealed. 

BotkUl for the objector. 

Meek for the claimant. 

The CoTTBT (LoBD OoLEBiDGB, C.J., Mathew, J., and 
Wills, J.) held that the appeal ought to be allowed, 
and the serving of the notice of claim on the overseers 
by an appointed day was a matter of substance and not 
of form ; and that, as the claimant had not served 
notice on the overseers by such appointed day, he was 
disentitled to be put on the list, and that the revising 
barrister had no jurisdiction to allow the claim under 
48 Vict. c. 16, 8. 18. 

tioUcitors : Moore & Semper (agents for Jackson & Jack- 
son, Middlesbroogh) for the appellant; Lane U Co. 
(agents for H. C. Trevor, Goisboroiigh} for the re* 
spondent. 



Parliament — Begietration — Borough Vote — Lodger — 
Declaration — Mnt or Sole Tenant — Non^-eraeure of 
Alternative Quali/icationr'^l Sf 42 Ftce. c. 26, s. 26. 

Case reserved by the revising barrister for the 
Homsey Division. 

Certain lodgers claiming to be ^ut upon the lodger- 
list of voters omitted, when claimmg as ' sole tenant,' 

to erase the words 'or as joint tenant with / 

others when claiming as 'joint tenant with' another 
person omitted to erase the words * as sole tenant j ' 
others inserted the name of the landlord but erased it, 
leaving the alternative words remaining. The daima 
were not opposed, but the revising barrister disallowed 
them as leaving the nature of the tenancies uncertain, 
whether sole or joint, and if joint, with whom the 
claimants held, and considered he could not amend 
them, but that if he had had the power he would have 
amended them. 

MacmM^ran for the claimants. 

No one appeared on the other side. 

The CoiTBT (LOBD COLSBIDGB, C J., MaTHEW, L J., 

and Wills, L.J.) held that the revising barrister had the 
power to amend, the declaration Ming part of the 
claim, and that, as he would have amended if he had 
thought he had the power, he ought to so amend them. 

Solicitors : Jennings k Forbes for the clafanants. 



Queen's Bench DmWon. \ KiKQ r. Thb ChAbiKG Cboss 
Nov. 12. / BAin. 

Practice — Prohibitiim — County Court — Summons at 
Chambers — Motion on Notice — County Courts Ad, 
1888 (61 8r 62 Vict. c. 43), s. If^—Buks of the 
Supreme Court, 1883, Order LIX., Bute 8a— Bute 13 
of the Bules of the Supreme Court, December, 1888. 

Application at chambers for prohibition to a County 
Court judge, referred to the Court by Wills, J. 

B. V. Williams, Q.C., for the plaintiff, took the pre- 
liminary objection that by Order LIX., rule 8a, every 
application for a prohibition to a County Court must 
now be brought by notice of motion to the parties to 
the proceedings m the County Court, and that the 
application being made at chambers and referred to the 
Cfourt was wrongly conceived, and must fail. 

Cluer, for the defendant, argued that the power pven 
by section 127 of the County Courts Act, 1888 (61 & 
62 Vict. c. 43), to any judge of the High (3ourt, as well 
during the sittings as in vacation, to hear and deter- 
mine applications for writs of prohibition, could not be 
overruled by Order LIX., rule 8rt, the object of which 
was merely to abolish the practice of moving for an 
order nisi. 

The OoTJBT (Mathew, J., and Wills, J.) held that 
the application for a prohibition may still be made in 
chambers, and that the true meaning of Order LDL, 
rule 8a, is that the application, if made in Ck>urt, must 
now be made by notice of motion, instead of, as for- 
merly, by motion for an order nisi. 

Solicitors : W. T. Boydell for the plaintii! ; C. E. K. Preston 
for the defendants. 



uigiiizea oy 



Google 



KOtBB OF OAfiBS.! 
Not. 23, 1889. J 



THE LAW JOUENAL. 



[VOL. 24.] 



125 



CaWe 0f €mt$. 



COURT OF APPEAL. 

Lister r. Listsr 

Smith r. Wood & Co. . « • • 



125 
125 



HIGH COURT OF JUSTICE. 

Babbbtt, In re, Whitakbb v. Barrett (Cbano.) 

British Watkr-Oas Syndicate (Lim.) v. Not- 
tingham AND Derby Water-Gas Company 
(Lim.) (Chanc.) 

Case v. Cabs (Chanc.) 

Dommett Paul, In re. Ex parte Portarungton 
(Earl of). Application under Agricultural 
Holdings Act, 1883 (QB.) 

Drummond*s Patent, In re (Chanc.) • 

Ellam V, Ellam (P D. & a.) 

Gee, In re. JSx parte The Official Bbcbiver 
(Bankr.) 



126 



128 
126 



131 
126 
131 

129 



Goldsmid, In re. Mocatta v. Attornet-Gene. 

RAT. (Chanc.) 127 

In the Goods of Catherine Eccle.^, deceased 

(P. D. & A.) 132 

In the Goods of John Smith, deceased 

(P. D. & A.) 132 

In the Matter of an Arbitration between 

A. Oliver and J. B. Cotton and T. B. Scott 

(Chanc.) 129 

Jones. J20 (Chanc.) . . . • . . 128 

Law Courts Chambbbs Company, In re (Chanc.) 127 

Rboina r. Parley (Q. B.) 130 

Btabbbuck V, Stabbbuck and Oliyeb (P. D. 8c a.) 131 

Wood v. Gbbgoby (Chanc.) 127 

Yabbow, In re. Ex pa/rte Boabd of Tbade 

(Bankr.) 129 



COURT OF APPEAL. 



•LiBTBR x\ Lister. 



Court of Appeal.' 
Cotton, L.J. 
Fry, L. J. 
Not. 7, 10. J 

Maintenance — ' Dtun sola ' Clavee, 

Appeal from a decifiion of Butt, J., confirming the 
report of tlie registrar, with the omission of the words 
limiting the allowance to the appellant's former wife 
' as long as she should remain unmarried.* The case is 
noted ante, p. 104. 

Finlay, Q.C., and Stokes for the appellant. 

Indencick, Q.C., and Searle contra, 

Cio\ adv, vult. 

Their Lordships, on Novemher 20, affirmed the 
decision of Butt, J. The judge below had not, as was 
argued, intended to lay down any general rule that the 
clause should be always omitted, t)ut had exercised a 
discretion under the particular circumstances of the 
case ; that that discretion was clearly giyen by the 20 
& 21 Vict. c. 86 ; and there was nothing to show that 
the iliscretion had been improperly exercised. . 
yo?i. XXIV, 



Court of Appeal. ^ 
Lord Esher, M.R. 
LiNDLBY, L.J. }► Smith 
Lopbs, L. J. 
Nov. 10. 



V, Wood & Co. 



Weights and Measures^Sale of Coal— Mode of Weigh- 
ing— At^on for Penaltg^Metropolia Coal Act (1 §• 2 
Vict, c. Ixxvi.), 8, 57. 

Appeal from the decision of a Divisional Court. 

Action under section 57 of the Metropolis Coal Act 
to recover penalties for delivering sacks ot coal deficient 
in weight. The plaintiff, who was the purchaser of 
coals from the defendant, requested the defendant's car- 
man to weigh the sacks in the presence of a metro- 
politan police constable. The carman, instead of weigh- 
ing the sacks in the manner provided by section 57 of 
the above-mentioned Act — viz. by weighing 'all the 
sacks both with and without the coals therein' — weighed 
them by putting the sacks of coal successively in one 
scale of the weighing-machine and the weights and an 
empty sack in the other scale. The sacks were found 
to be deficient in weight. /^^ t 
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The Divisional Ck>urt (DESiiASf J., and Charles, J.), 
upon the authority of Meredith v. Hobnan, 16 M. & W. 
798 ; 16 Law J. Kep. Exch. 126, held that the mode of 
weighing prescribed by the statute had not been fol- 
lowed, and gave judgment for the defendant. 

J, B, Walker and BlackweU for plaintiff. 

Cockf Q,C,, and Chester JaneSf for defendant, were 
not called on. 

Their Losbbhifs dismissed the appeal. 

Solicitors ; S. Boberts for plaintiff ; Lewis & Sons for 
defendant. 



Chancery Divmon, 

NOBTS, J. 

Oct. 30. 



Y 



re Babbbtt. Whitakeb v. 
Babbbit. 



HIGH COURT OF JUSTICE. 

Chancery DimeionS\ 

Kax, J. , sCasb v.Cas^;. 
Not. 13, 14. J 

Married Woman — Marriage of Englishman with 
Foreigner — Foreign Marriage Contract — Disability 
of Married Woman €Uxording to Foreign Law — 
Family Arrangement — iMpse of Time, 

An En^lishlnan ' in 1834 "married a subject of the 
King of the Two Sicilies. * Before the marriage he 
executed a marriage contract in Sicilian form, by which 
he purported to ^ive to his wife half the real and 
personal estate which he then held or might thereafter 
hold, to be pairt of her * dowry ' and her ' exclusive and 
sole property.' There was evidence to show that a 
wife's do^nry igras by Siqilian.law inalienable during the 
coverture. 

In 1847 the husband and wife joined in executing a 
settlement in the English form of real estate of the 
husband. The settlement was expressed to be executed 
in order to avoid doubts which had arisen as to the con- 
struction and effect of the contract of 1834. 

In 1886 a deed was executed by the husband and 
wife, which purported to confirm the contract of 1834 
and to set aside the settlement of 1847. This dead 
made a disposition of the property widely different firom 
that which was effected by the settlement of 1847. 

The husband died after having made a will which 
confirmed the marriage contract and annulled the settle- 
ment of 1847. 

The tenant-in-tail under the settlement brought his 
action to enforce the settlement and to obtain a declar- 
ation that the contract of 1834 was void. The widow 
brought a cross-action to enforce the marriage contract 
and to have the settlement of 1847 set aside. 

Benshaw, Q.C, and T. L. Wilkinson; it Beckett 
Terrell ; Marten, Q. C, and George Henderson ; Bobin- 
son, Q,C, and B, J, Parker: and OaskeH, for the 
parties. 

ICat, J., held that there were grave doubts as to the 
effect of the document of 1834 ; that the settlement of 
1847 was a bond fide family arrangement to avoid these 
doubts; and that, as the widow had acquiesced in that 
settlement for forty years, the Court would not set it 
aside. 

Solicitors: Yenning, Son k. Manning; Bircham & Co. ; 
ford, Kanken, Ford * Co, 



Fractiae — Bxocutvm — Betainer — Order for Aooounts^-^ 
Bules ofSt^reme Court, 1883, Order XV,, rule L 

On the marriage of Mr. and Mrs. Barrett in 1884 
two settlements were executed, by one of which Mr, 
Barrett covenanted to pay 4,000/. within twelve months, 
and by the other he covenanted to pay 300/. within 
three years. 

Shortly after Mr. Barrett's death, without havii^ 
paid either of the covenanted amounts, and leaving his 
widow his sole executrix, the plaintiffs, who were 
creditors of Mr. Barrett, commenced an action for the 
administration of his estate, and in Februarv, 1888, they 
obtained an order against the executrix lor accounts, 
under Order XV., rule 1. She was afterwards ap- 
pointed trustee of both the settlements, and having 
thereby become a creditor of the estate, she retained 
parts' of the moneys* come to her hands as executrix in 
part satisfaction of her claims imder the covenants in 
the settlements. The estate was insolvent, and the 
plaintifb took out the present summons for the purpose 
of contesting the widow's right to retain. 

F, Thompson^ for the plaintiff. 

CoxenS'Hardy, Q.C, and Bibton for Mrs. Barrett. 

Nobis, J., held that the widow was entitled as 
executrix to retain for the debts due to her as trustee, 
notwithstanding the order for accounts and the fact 
that her appointment as trustee was later in date. 
Solicitors: Kemble&Co. ; Agate & Gamett. 



Chancery Division,^ 

NoBTH, J. yin re DBUiocoim's Patbnt. 
Nov. 9. J 

Fractioe^Petition to Bevoke Patent — Patents, Designs, 
and Trade^marks Act, 1883, s. 2Q^Sermee^Patente^ 
out of the Jurisdiction. 

This was a petition, presented under section 26 of the 
above Act, for revocation of a patent. 

The petitioners alleged that they had publicly manu- 
factured and sold within this realm, before the date of 
the patent, 'articles made with the contrivance the 
subject of the patent.' 

The respondent, the patentee, was resident and domi- 
ciled in Scotland. He nad received a copv of the peti- 
tion, with particulars of the petitioners' objections, and 
had written to say that he did not intend to appear, and 
claimed exemption from the jurisdiction, on the ground 
of his not being resident in England. 

Moulton, Q»C., and Lawson now asked for the direc- 
tion of the Court as to how the petition should be tried. 
They submitted that no technics service of the petition 
was necessary ; that as soon as the petition was pre- 
sented the jurisdiction of the Court attached; and 
asked that the petition might be set down in the list of 
witness actions. 

NoBTH^ J„ made f^n order nisi that the petitiou 
uigiiizea oy "s^jk^^^^ls^ 
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Bhould be set down as &n action with witnesses, unless 
the respondent should, on or before the 22na, show 
cause wny that course should not be adopted. If the 
respondent should then appear, it would be open to him 
to dispute the jurisdiction. 

Solicitors : J. H. Johnson, Son ic Bills. 



Ckane&ry Divition, "\ 

NoBTH, J, i^WboD V. Gbbgobt. 
Nov. 16. J 

Practice — Partition Action — Form of Judgment — 
Evidence of Title at Hearing^lnqwry aa to Persons 
Interested, 

Short cause. 

This was a partition action brought by the owners of 
one moiety of certain real estate against the owners of 
the other moiety. 

There was an affidavit that all the persons interested 
in the property were parties to the action. The value 
of the property was about 10,000/. 

H, M. Humphry f for the plaintiffs : As the affidavit 
shows that all the persons interested are parties to the 
action, I ask for an immediate order for sale without 
the usual inj^uiry at chambers as to the persons inte- 
rested. This course was adopted by Kay, J., in Re 
Stedman, L. R. W. N. 1888, p. 119. 

W, Baker for some defendants. 

Oswald for another defendant. 

North, J., could not accept Re Stedman as an autho- 
rity that in all partition actions the usual inquiry at 
chambers was to be dispensed with, though it might be 
a very proper course in simple cases, and where the 
value ox the property was small. In the present case it 
would^ be more convenient that there should be the 
usual judgment directing an inquiry as to the persons 
interested. 

Solicitors : Torr ft Co. for plaintiffs ; W. M. White and 
Ohester & Co. for defendants. 



•KT.- a' r BEBfl CoitPAVT. 



Nov. 9. J 



Company-^Winding tq^PeUtibning Cfreditor^Oom- 
ponies Act, 1862, s, 82. 

This was a petition presented by the executors of the 
late F. Chiffenel asking lor the winding up of the above- 
named company. 

The queefcion was whether the ezecut<Hra were 
creditors under section 82 of the Companies Act, 1862. 

It appeared that the Pablic Chambers Company 
had executed a mortgage of certain property, some 
of the directors, of whom Chiffisriel was one, bemg 
parties to the deed and jointly and severallv covenant- 
ing with the mortgagees for the payment of the mort- 
gage debt and interest. The Pubhc Chambers Company 
afterwards assigned their equity of redemption to the 



Law Courts Chambers Company, who covenanted with 
the Public Chambers Company to pay the mortgage 
debt and interest, and to indemnify the Public Cham- 
bers Company in respect thereof. Neither Chifferiel nor- 
any other of the sureties was a party to this deed. Tim 
Public Chambers Company had been wound up, and 
the executors of Chiffenel had been called upon to pay, 
and had paid to the mortgagees a sum of money in re- 
spect of principal, interest, and costs. They contei^ded 
that the money had been paid on behalf of the Law 
Courts Chambers Company, and that, therefore, they 
were creditors of that company entitled to present the 
present petition. 

Qraham Hasttngs, Q.C,, and E, Beaumont for the 
petitioners. 

Buckley, Q.C, and Edwin Ward for the company. 

SxiBLnra, J., held that, though the Public Chambers 
Company might, if they had paid the money, have had a 
rem^y against theX«aw Courts Chambers Company under 
the covenant for indemnity, the mortgagees could not have 
sued the Law Courts Chambers Company personally fo> 
the debt, and the sureties could not stand in any better 
position. The relation of debtor and creditor was 
therefore not established between the parties, and the 
executors were not creditors entitled to present a wind- 
ing-up petition under the section. The petition was 
thereiore dismissed, with costs. 

Solicitors : Aogell Imbert (Terry & Paige) for the como 
pany : Beaumont k Son for the petitioners. 
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f MOCATXA l\ AxiOliJJEt-GENEBAl. 



Charitable BequestS"~Qi/t of Capital towards the EsUtlf 
lishment of a School — Validity » 

Testatrix, who died in February, 1889, by her will 
dated in May, 1886, made the following bequest : <I 
bequeath to F. D. Mocatta and A. G. Henriques, or 
other the trustees or trustee for the time being of the 
projected training or normal school of Jewidi teadiers, 
the sum of 3,100/. new 3 per cent, annuities, part of a 
larger amount of like annuities standing in my name in 
the books of the governor and company of the Bank of 
England, to be applied by such trustees towards the 
establishment of such projected or normal school.' 
The testatrix also directed one-half of her residuary 
real estate to be applied for the same purpose. The 
testatrix had, in her lifetime, proposed to found a train- 
ing school for Jewish teachers, and she received from 
time to time various contributions in aid of this pro- 
ject, which were invested in the names of trustees, and 
the dividends arising from such investments were 
applied by her in having persons of the Jewish faith 
trained in existing training schools; but no training 
school for Jewish teachers was ever founded in her life- 
time. 

A summons was taken out by the executors of the 
will to determine whether these bequests were void 
under the Charitable Uses Act. 



FoA for the summons. 

Ale^amlcr, for one ^y|^,^^ ^J^n^stj^^^f ^charity, 
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contended that the first word ('establishment') in the 
will did not necessarily involve the nermanent acqui- 
sition of land, and consequently that tne gifts were not 
within the statute, and relied upon a decision of Nobth, 
J., in In re Bosas (iSoL ./;, June 29, 1889) ; and, secondly, 
that effect ought to be given to the bequests cyprha. 

Ingle Joyce, for the Crown, supported the same view. 
Oraham Hastings^ Q.C., and Mozley, cantrd, 

SxiBLiirG, J., held, upon the authority of Tatham v. 
Drummond{34: Law J. Hep. Chanc. 1), that the bequests 
were void ; but he desired to confine his decision to the 
case of a bequest of capital. 

Solicitors: Emanuel & Simmonds; Hare k Co. 



Chaneety Division, 
Stiblino, J. 
Nov. 18, 14. 



The British Watbb-Qas Syndi- 
I GATE (LiM.) r. The Nottuto- 
I HiK AKD Debet Water-Gab 
Company (Lim.). 



Company — Winding^p — Motion to Restrain, 

By an agreement made on April 26, 1889, between 
the plaintiff company and a trustee for the defendant 
company, it was agreed that the defendant company 
should pay the plaintiffs 60,000/. in cash and 61,000/. 
in shares, for the exclusive right to use a certain 
patented invention. On April 27 the defendant com- 
pany was incorporated with a nominal capital of 
161,000/., dividea into 30,200 shares of 6/. each, and on 
May 1 an agreement was entered into between the two 
companies confirming the previous agreement. The 
shares were not allotted to the plaintiffs, and in 
August the plaintiffs commenced an action against the 
defendant company for specific performance of the 
agreement of May 1. 

On November 4 a circular signed by the chairman of 
the defendant company was sent to the shareholders 
referring to the action for specific {performance, and 
stating that the directors did not consider it advisable, 
in the interests of the company, that the agreement 
should be carried out for reasons which would be 
stated thereafter. It was further stated that they had 
filed a petition for the wmding up of the company. 
The circular was accompanied by a notice of an extra- 
ordinary meeting to be held on November 14 for the 
purpose of pa^jsing resolutions for the voluntary wind- 
ing up of the company. 

The plaintiffs then commenced a second action against 
the defendant company to restrain them from passing 
any resolutions for a voluntary winding-up until after 
the claim of the plaintiffs to an allotment of 10,200 
shares had been decided, or until the allotment of such 
shares, and served notice of motion upon the company. 

The only evidence in opposition to the motion was an 
affidavit by the solicitor of the defendant company, in 
which a case of misrepresentation was, for tne first 
time, set up against the plaintiffs. It appeared that the 
board of the deiendant company consistea of five direc- 
tors, two of whom were opposed to the repudiation of 
the agreement, and that the course taken by the com- 
pany was really controlled by the three remaining 
directors. 



On behalf of the plamtifis it was contended that they 
were entitled to shares in a going concern, and that, if 
the shares had been allotted to them, they would have 
been able successfully to resist the proceedings for a 
winding-up, and that the defendants ought not to be 
permitted to deprive the plaintitfs of the benefit of their 
agreement. 

Oraham Hastings^ Q,C,, and Swinfen Eady for the 
motion. 

SirH, Davey, Q,a, Buckley, Q.C., and Chadwyekr 
JSealey for the plaintiffs. 

Bmden watched the proceedings on behalf of a third 
party. 

Subling, J., regretted that the directors had not 
afforded the Court any information as to their reasons 
for repudiating the agreement, and his lordship was dis- 
posed to make every presumption against them ; but the 
motion was against tne company alone, and the acts it 
was proposed to restrain were not the acts of the direc- 
tors, out of the shareholders. The question whether the 
company should go on or not was one peculiarly fitted 
for the consideration of the shareholders, and the Court 
oug:ht not to interfere with the bond jfide exercise of 
their discretion. The motion was refused without pre- 
judice to KOj other application which the plaintifis 
might be advised to make, and leave to amend the writ 
was granted. 

Solicitors : Kaye k Gnedalla ; Taylor, Son k Hoare (agents 
for Maples ft M'Craitb, Nottingham); and Chinery, 
Aldridge k Co. 



Chancery Division, \ 
EsxEwicH, J. yiie Jokes. 
Nov. 16. J 

Practice— Appointment of New Trustees— Vesting Order 
— Originating Summons— Order LK, rule 18 (a) — 
Trustee Act, 1850, m. 35, 43. 

In May, 1889, proceedings were instituted by origi- 
nating summons for the appointment of a new trustee 
and a vesting order. On June 22, 1880, an order was 
made upon motion in those proceedings as asked by the 
summons. The Bank of England having refused to 
reco^ruise the validit^r of the vesting order so made, the 
parties who had obtained the order now applied for an 
order to direct the bank to comply with the order. 

Neville, Q,C., and P. 0. LatvrenoeBnd Farwell in sup- 
port of the application. 

Latham, Q.C., and T H. Wright, for the Bank of 
England, opposed. 

KsEEWiOH, J., held that the matter was simpler a 
question of ' practice or procedure,' within the Judica- 
ture Act, 1876, section 17, and the rule established by 
Order LV., rule 13 (a), was validly made. A new 
trustee might now be appointed upon summons instesid 
of upon petition as formerly, and tnere being a ' matter ' 
properly initiated by summons, a vesting order could 
also properly be made upon a motion in that matter, 
under section 43 of the Trustee Act, 1860. The objec- 
tion taken by the bank was, consequently, overruled. 

Solicitors : Venn k Co. for Collins, Robinson k Co., Liver- 
pool ; Freshfields ; Pritchard, Englefield & jD4 i v. 
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Ckanceiy Divman.^ In ths Mattbb of an Abbiira- 

KSEBWIOR, J. > HON BBTWSBN A. OlTVSB AND 

Nov. 16. J J. B. Cotton and T. B. Scott. 

Arbitration — Award — Setting aside Award — Time — 
Sxteneian of Time—Juriediction^d Sf 10 Wm. Ill, 
c. 15, $. ^—Judioature Act, 1873, s. 2e--Judicature 
Act, 1876, s. 17—lMee of Court, 1888, Order LXIV., 
rtUee 7, 14. 

Under an agreement for arbitration it was provided 
that the submission and award might be made a rule of 
Court. The award was made and published on Aiufust 
11, 1888, and the award was made a rule of the Chan- 
cery Division on October 24, 1880. 

One of the parties now applied by motion that, not- 
withstanding that the prescribed time for applying to 
set aflide the award had expired, the applicant might be 
at Liberty to move to set it aside on the ground of fraud 
on the part of one of the parties and misconduct on the 
part of the arbitrators. 

The application was opposed upon the ground that 
there was no jurisdiction to enlarge the time for moving 
to set aside the award, which was a statutorv right not 
to be affected by an alteration in the rules or practice. 

By 9 & 10 Wm. III. c. 15, s. 2, an application of this 
nature must be made before the last day of the term 
next after the award. By the Judicature Act, 1878, 
8. 26, legal terms were abolished ; but it was provided 
that they might still be referred to in all cases where 
used SB a measure of time within which an act was 
required to be done. 

By Order LXIV., rule 7, it is provided that the 
Court or a judge may enlarge the time fixed by the 
rules for taking any proceeding, and b^ rule 14 of 
the same order an application to set aside an award 
ma^ be made at any time before the last day of the 
sittings next after the award. 

Warminffton, Q.C,, and Aetlmry for the applicant. 

Henn Collins, Q,C,, and A, O, Roby opposed. 

Kbkbwich, J., overruled the objection, holding that 
Order LXIV., rules 7 and 14, being regulations made 
by the rule committee under the statutory power con- 
ferred by the Judicature Act, 1875, s. 17, and relating 
to matters of practice or procedure, were provisions 
made by lawful authority (under the Judicature Act, 
1875, s. 17), superseding the statutory provision of 
9 & 10 Wm. III. c. 15, 8. 2, as to the time within which 
an application to set aside an award must be made. 

Solicitors: Piitchaid, Englefield & Co. for Booth & 
Edgar (Manchester) ; Bower, Cotton & Bower for Allen, 
FrMtage & Halkyazd (Manchester). 



bankruptcy, \ln re Yabrow. Ex parte The Board 
Oct. 30. / OP Tbade. 

SiU of Sale — Receipt for Purchase^money of Goods — 
Hire-and-purchase agreement — Loan upon Security of 
Goods— Bills of Sale Act, 1878 (41 ^ 42 Vict. c. 31), 
#. 4 ; Bills of Sale Act (1878) Amendment Act, 1882 
(45 ^ 46 Vict, c, 43), *. 9. 

Motion by trustee in bankruptcy for an order declar- 
ing a receipt given by the bankrupt to AV. and a hire- 



and-purchasG agreemont between the bankrupt and W. 
void as against the trustee for non-registration under 
the Bills of Sale Acts. 

The bankrupt had been in partnership with W.'s 
brother in a sawmill business, and, in order to pay him 
out on the dissolution of the partnership, an arrange- 
ment was made, in pursuance of which W., a solicitor, 
purchased some of the machinery in the mill for 650/., 
which was paid to the bankrupt, and which he acknow- 
ledged in writing that he received in full payment of 
the engine, boiler, and machinery, which he had agreed 
to sell at that price. On the next day a hire-and-pur- 
chase agreement was executed by the bankrupt and W., 
by which the bankrupt hired the machinery irom W. at 
the sum of 50/. for each half-year, and it was agreed 
that when such half-yearlv payments amounted in the 
aggregate to 1,000/. the whole of the machinery should 
revert to him absolutely on payment of a further sum 
of 5/. 

Neither the receipt nor the agreement was registered 
under the Bills oi Sale Act ; but name-plates stating 
W. to be the owner were affixed to the machines, in 
possession of which the bankrupt remained for about 
eighteen months, at the end of which time he filed his 
petition and was adjudged bankrupt. 

H, Reed for the trustee. 

H, Greenwood for the claimant. 

Cave, J., held that he was unable to reconcile the 
decision of the Court of Appeal in The Yorkshire 
Wagon Company v. Machare, 61 Law J. Rep. Chanc. 
857 ; L. R. 21 Chanc. Div. 309, in which it was held 
that the transaction was not a borrowing of money but 
a bond fide sale and hiring of the rolling stock — ap- 
proved m The Manchester, Sheffield, and Lincolnshire 
RailwM Company v. The North Central Wagon Com- 
pany, m Law J. Rep. Chanc. 609 ; L. R. 13 App. Cas. 
554, which was, however, distinguishable with the 
opposite decision of the same Court in Gapp v. Bond, 
56 Law J.Rep. Q.B.438; L. R. 19 Q. B Div. 200— 
and that in those circumstances he should adopt the 
former, and hold that there was no document requiring 
r^stration, and that the claimant was entitled to the 
proceeds of the machinery. 

Solicitors : Goldberg & Sons for the trustee ; W. T. 
Weymouth for the claimant. 



Bankruptcy. \In re Gsi* Ex parte Thb Officul 
Nov. 1. / Reobiveb. 

Bankruptcy-^Leaseholds — Disclaimer by Trustee-^Land 
Burdened wUh onerous Covenants — Bankruptcy Act, 
1883 (46 4' 47 Vict, c, 52), m. 55, m^Bankruptoy 
Rules, 1886, rr. 323, 333. 

On September 10, 1886, a pieoe of land was demised to 
G. for a term of ninety-nine years, from September 29, 
1886, at a ground rent, the indenture containing coven- 
ants by the lessee to pay the ffround rent and d.1 rates, 
taxes, and outgoings chaigeable upon the premises, and 
to build thereon six houses to cost at least 900/., and to 
construct drains for, and paint, and keep in repair the 
houses when built, and yield them up in good repair to 

the lessor at the end of the term. 
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On July 27, 1887, by an indenture reciting the above 
and that there was due to the lessor from Q. a sum of 
810/. for advances and interest, G. assigned to the lessor 
the land with the six houses, which had then been erected, 
for the residue of the term, subject to a proviso for 
redemption on payment of the amount due and interest. 

On January 16, 1889, G. was adjudicated a bankrupt 
in the Birmingham County Court ; and on January 18 
an order was made for the summary administration of 
his estate, and the official receiver of the district be- 
came trustee of his property. 

On June 28, 1889, the equity of redemption in the 
premises being of no value and the banlmipt's estate 
without any assets, the official receiver, pursuant to the 
Banlnruptcy Act, 1883 (46 & 47 Vict. c. 62), s. 89, and 
rules 323 and 333 of the Bankruptcy Rules, 1886, 
applied to the Court for directions as to whether, in 
order to free the bankrupt's estate and the trustee firom 
liability, it was necessary for him to apply for leave to 
disclaim the equity of redemption and his interest in 
the property. 

The County Court judge thereupon stated a special 
case, under the Bankruptcy Act, 1883, s. 97, for the 
opinion of the High Court as to whether the interest 
which the bankrupt had in the demised premises at the 
commencement of the bankruptcy consisted of land 
burdened with onerous covenants, or binding the pos- 
sessor thereof to the performance of any onerous acts 
or to the payment of any sum of money, within the 
meaning of the Bankruptcy Act, 1883, s. 55. 

Mvxr Mackende for the official receiver. 

Cave, J., held that the case was not within the Bank- 
ruptcy Act, 1883, s. 55, and that, therefore, no applica- 
tion for leave to disclaim was necessary. 

Solicitor: The Solicitor to the Board of Trade. 



Queen^s Bench Divuion, '\ 
(Supplememtary Case,) ^Regina v, Fablbt. 
Nov. 9. J 

Coets—Juritdietion to Award-'Order AbsduU to Quash 
Conviction for Niasance~-Crimmal Cause or Matter, 

On February 6 last an order nisi for a certiorari to 
bring up and quash an order of justices, directing an 
unconditional discontinuance of a flow of sewage mto 
subsidence tanks by the Compton Giffi>rd Local Board, 
was made absolute. The case is fully reported in 58 
Law J. Rep. M. C. 49 (April number, 1889). The pre- 
sent application was on behalf of the Compton Gifford 
Local Board for costs against the Flympton St. Mary 
Sanitary Authority. 

O, F. E, Knox {R. 8. Wright with him) in support. 

Foote opposed, and contended that a conviction for 
nuisance was a criminal cause or matter {Ex parte 
WkUehurch. 60 Law J. Rep. M. C. 99 ; L. R. Q. B. Div. 
534), and that the Court nad no jurisdiction to award 
costs of a certiorari to bring up and quash such a con- 
viction. 

The OouBT (HiTDPLBSTOK, B., and Wills, J.) held 



that the application must be refused, since they had no 
jurisdiction to award costs. A report on the subject 
prepared by the master of the Crown Office was then 
read by the learned baron as follows : ' Before the pasa- 
ing of the Judicature Acts and the application of 
Order LV. (Costs), now Order LXV. (Costs), to all 
civil proceedinffs on the Crown side by Order LXIK., 
rule 2, of the Kules of 1880, there were no costs on 
certiorari to remove orders, or, indeed, on certiorari at 
all (Comer's " Crown Practice," pp. 78, 79), because the 
Court had no original jurisdiction or statutory power to 
grant any costs on certiorari^ and could only aischai|;e 
a rule nin for a certiorari with costs by virtue of its 
inherent jurisdiction to discharge any application 
with costs, though it might have no jurisdiction 
to hear the matter itself {Macfantosh v. The Lord 
Advocate (H. L. Sc), 2 App. Cas. 41). When, 
before the Judicature Acts and the Rules of 
1880, a rule nisi for a writ of certiorari to remove an 
order of justices was made absolute, it was made abso- 
lute without costs. The writ then issued as now, but, 
before it can be allowed, the prosecutor seeking to 
quash the order is obliged, by 6 Geo. II. c. 19, s. 2, and 
Crown Office Rules, 1886, rule 36, to enter into a recog- 
nisance to pay the costs if he should be defeated — i.e. 
if the order should be affirmed. And it was by virtue 
of the recognJjBance alone, on an order removed being 
put into the paper on rule nisi to quash, and not by 
order of the Court, that he had to jpay costs if iae 
order of justices was affirmed ; and if he succeeded — 
%.e. if the order was quashed — could not get his costs, 
because the Court had no original or statutory jurisdic- 
tion to grant them. In November, 1880, in Clark v. 
The Alderbury Union, 60 Law J. Rep. M. C. 33 ; L. R. 
6 Q. B. Div. 139, the Court held that where an order 
amending a fNoor-rate, subject to a case stated upon it 
for the opinion of the Court, was removed, not by 
certiorari, but under the Summary Jurisdiction Act, 
1879, for the purpose of its being quashed, it being a 
civil proceeding on the Crown side, the costs — there 
being none otherwise — ^were, by virtue of the applica- 
tion of Order LV., now LXV., in the discretion of the 
Court; in effect holding that Order LXV., rule 1, 
created costs where there were none before. Since that 
case and E^. v. Morris, 31 W. R. 609, to the time of- 
the decision of In re MMs Estate, 66 Law J. Rep. 
Chanc. 61 ; L. R. 31 Chanc. Div. 24, given b^ the Court 
of Appeal in 1886, the Queen's Bench Division has in 
cases of certiorari for an order, civil in itself, followed 
Clark V. The Alderbury Union, and dealt with costs on 
either side — •.«. ftom 1880 to 1886. In the last-men- 
tioned year, in the case of In re Mills's Estate, the 
Court of Appeal held that Order LXV. (Coats) did not 
give any jurisdiction to award costs where thm were 
none before the Judicature Acts, but that it only ref- 
lated the mode in which costs were to be dealt with 
where the Court antecedently had jurisdiction, either 
original or statutory, to award them. It seems to * 
follow, therefore, that as the Queen's Bench had no 
jurisdiction, original or statutorjTf to award costs on 
certiorari, it cannot do so by virtue of Order LXV. 
(Costs), and the matter remains the same as it did 
before 1880. I can only say, further, that whenever 
I have been in attendance in Court, and have, ia 
cases of certiorari, drawn the attention of the Court 
to the decision In re Mills, which I have always done 
since I first knew of the decision, the Court haa in- 
variably refused to deal with the costs. The case of 
•^ uigiTizea Dy '^^Jv^v^'p^Lv^ 
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Clarke v. The Alderbury Union was not cited in In re 
Millie Estate: 

Amplication refueed. 

Solicitors : Bush k Ck). and Torr, Janeway ^ Go. 



Queen^e Bench Division, 
Nov. 19. 



"^In re Bomicbit Paul. -Er 
parte PoBTABLnrexoir 

(Eabl of). Application 

VNDSB AoBICULXUBAL 

Holdings Act^ 1888. 

Landlord and Tenant — Determination of Tenancy — 
Custom of Countrt^ — Claim for Con^pensation — Notice 
of damr^-Affriculturd Holdings Act, 1883 (46 ^ 47 
Vict. c. 61), s. 7. 

This was a motion for prohibition relative to the ap- 
pointment by a County Court judge of a referee under 
the Agricultural Holdings Act, 1883. The tenant, 
from year to year, of a farm of 1,223 acres in Dorset- 
shire, had given his landlord due notice determining the 
tenancy on October 11, 1888. When that day arrived 
the tenant gave up possession of about 1,000 acres, but 
retained the farmhouse and some 200 acres of land, in 
accordance with the custom of the country, till Febru- 
ary, 1889. On December 10, 1888, the tenant gave the 
landlord the two months' notice of claim for compensa- 
tion in respect of the whole farm under section/, and 
called upon him to appoint a referee. The landlord, 
conceiving that the tenant was out of time, the tenancy 
having b^n determined on October 11, 1888, and the 
tenant only holding over a portion of the farm in ac- 
cordance with the custom of the country, declined to 
do so. Thereupon the tenant applied to the County 
Court judge and obtained the order of appointment of 
a referee, the subject of the present application. 

Maekashie in support. 

Blake OdgerSf in opposition, was not called upon to 
argue. 

The CouBT (LoBD CoLEBiDGS, C.J., and Mathbw, J.) 
held that the prohibition must be refused. The notice 
under section 7 was in time, since the holding under 
the custom of the country did not expire till February. 
The words, * determination of the tenancy ' meant the 
end of the entire holding and the giving up of the 
whole of the land, and not merely the 1,000 acres, on 
October 11, 1888. 

Motion refused. 

Solicitors : Youug, Jackson & Beard, and H. S. Glutton 
(agents for Andrew, Son k Hoztablc), Dorchester. 



"^^OU^D^^ \ STABBB.CX.STABBB.aC AND 
Oct. 31. J ULIVBE. 

Divorce — Eiisband, Petitioner, guiUy of Misconduct dis- 
entitling Mm to Belief—Matrimonial Causes Act, 1867 
(20 <S- 21 Vict. c. 85), s. 31. 

This was a husband's petition for dissolution. 

The parties were married at Harlejr, in Leicestershire, 



July 25, 1876, and subsequently cohabited in Leicester 
imtil Februarv, 1878, when they narted in consequence, 
as was alleged, of the respondent s extravagance. 

In the course of his evidence the petitioner said: 
' Shortly after my marriage I found my wife very ex- 
travagant. In Febru^, 1878, 1 left her, because she 
ran me into debt 8/. There was no agreement how my 
wife was to be supported. I have not contributed to 
her support since tnat time, neither have I offered to 
do so. I have been getting 249. a week for some years 
as an engine driver.' 

JET. B, Deane for the petitioner. 

The respondent did not appear. 

Bute, J., held that the mere fSsct of the wife running 
her husband into debt was not sufficient to justify him 
in ceasing to cohabit with her and leaving her for years 
without support, and that the petitioner had been guilty 
of such neglect and misconduct as would justify' the 
Court in refusing him relief under section 31 of the 
Matrimonial Causes Act, 1857. 

Petition dismissed. 

Solicitors : Routh, Staoey & Castle for H. Thompson & Son, 
Grantham. 



Probate, Divorce, and^ 
Admiralty Division, |>Ellax v, Ellau. 
Nov. 1. J 

Divorce — Bigamous Marriage — Evidence allowed to be 
Supplied by Affidavit^Ifm^ficiont Description of De* 
ponent—Bule 138. 

This was an undefended case, which was first heard 
May 20, 1889, when the respondent was shown to have 
contracted a bigamous marriaf^e in America, but the 
evidence of suMequent cohabitation was insufficient. 
Butt, J., gave permission for this evidence to be sup- 
plied by the affidavits of two respectable persons. (See 
58 Law J. Rep. P. D. & A. 56.) 

Nov. 1. Bargrave Deane, for the petitioner, tendered 
the affidavits of Evelina Richards ana Susie B. Richards, 
sworn at Philadelphia. Evelina Richards described her- 
self as follows : ' 1 am the wife of James Richards, and 
reside at 1724 Barker Street, in the city of Philadelphia, 
with my husband. We rent our rooms from Roger 
Harrison, who was the lessee.' Susie B. Richards de- 
scribed herself as follows: 'I live at 1728 Cherry 
Street, Philadelphia, and am twenty years of age. I 
am a daughter of Mr. and Mrs. James Richards, and a 
sister of Mrs. Evelina Richards by marriage. She is my 
brother's wife.' 

Butt, J., held that the deponents wore not sufficiently 
described to satisfv the provisions of rule 138 of the 
Divorce Rules. The affidavit of the married woman 
should have contained a description of her husband, 
and that of the unmarried woman the description of 
her parents. 

Case adjourned that the affidavits 
might be amended. 

Solicitors: Godfrey, Rhodes, Firth & Co., for Piercy, 
HudderBfleld. /^-^ i 

uigiiizea oy V^jOOQlC 



132 



tVOI* M.J 



THE LAW JOUENAL. 



[ 



KOTBB OF 0A8BS. 
Nov. 83, 1888. 



Frobate, Divorce, and'] 
Admiral^ Divinon. [ Iir this Goods ot Johk ShiiHi 

C^Ct. 29. f PECBABBD. 

Nov. 19. J 

Probate — Omimon of Name Signed in Attestation Clause 
after those of two Attesting Witnesses from Grant — 
WiUs Act (7 Wm. IV. and 1 Vict. c. 26), s. 15. 

This waa an application to omit the name of Emma 
Smith from the grant of probate of the will of John 
Smith, deceasedi such name being signed in the attesta- 
tion clause after those of the attesting witnesses. 

John Smith, late of the Griffin Inn, Farnworth, in 
the county of Lancaster, duly executed his last will 
July 24, 1884, whereby he left a life interest to his 
wife Emma Smith in all his property, with remainder 
to his children. After the execution of the said will 
the testator asked his wife to write her name on the 
will in the attestation clause after the signatures of 
the attesting witnesses. It did not appear from the 
affidavits that Emma Smith signed her name as attest- 
ing witness, or indeed for any better reason than to 
gratify a whim on the part of the testator. 

H, H, Pritchard (October 29) moved that the name 
of Emma Smith as an attesting witness be removed 
from the grant of probate of the will of John Smith. 
In the Goods of Shannon, 38 Law J. Rep. P. & M. 
47 ; 1 L. R. Prob. Div. 661, is in point. There one of 
the legatees had signed the will after the attesting 
witnesses, and the Uourt, being satisfied that she haa 
not signed the will as a witness, her sifnature was 
omitted from the grant. It is submitted that in the 
present case it is clear from the affidavits that Emma 
Smith did not subs(»ribe the will as an attesting 
witness. 

Butt, J., having ascertained that the children who 
would become entitled in case the wife lost her life 
interest were minors, directed the registrar to nominate 
some suitable person to be served with notice of the 
appplication to omit the name of Emma Smith fix>m the 
gTant« 



November 19. — ^This having been done, B, H. Pt^t- 
chard renewed the application on behalf of Emma 
Smith, as above. 

The CoTJBT made the order as prayed. 

Solicitors : Field, BosQoe ^ Co, 



Probate, Divorce, and 

Admiralty Division, 

Nov. 19. 



:."}" 



THE Goods ov Gathebixb 

ECCLBS, DECEASED. 



Probate^Court of Probate Act, 1867, *. 73— G^r«w< for 
the TJse and Benefit of a Lunatic. 

Gatherine Eccles died June 18, 1879, intestate, 
leaving personal estate to the amount of 380/. Her 
husband, Tliomas Eccles, the only person entitled in 
distribution, had been for many years a lunatic — not so 
found by inquisition— and was confined in the e^^lum 
for the' county of Lancaster, The guardians of the 
poor of Ormskirk had expended altogether 117/. on his 
maintenance. His father, John ^scles, was also a 
person of weak intellect, and an inmate of the Ormskirk 
Union. Being asked to take a grant of administration 
to the goods of Gatherine Eccles, for the use and benefit 
of his lunatic son, John Eccles positively declined to 
have anything to do with the matter. 

MiddUton, for the guardians of the poor of Ormskirk, 
now applied under section 73 of the Gourt of Probate 
Act, 1867 (20 & 21 Vict. c. 77), for a ^nt, to the 
nominee of the Ormskirk guardians, of admmistration to 
The Goods of Gatherine Eccles, deceased, for the use 
and benefit of the lunatic, and limited to such time as 
he should recover. He cited In the Goods of Mary 
Burrell, 1 Sw. & Tr. 64, where a similar grant was 
made to the' stepmother of a lonatic not so found by 
inquisition. 

Butt, J., made the grant as prayed. 

Solicitors for the applicants : Toller k Sons. 
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HOUSE OF LORDS* 
Nbv %i^tf^^^^^^^ ^' Fbbbsian and othbbb, 

Foreufn Jmdjpnent'-Ihud or hUerloemtwy-^FoimdtAion 
far AcUxm mi EtigUmd, 

This was an appeal from a deciaion of the Court of 
Appeal, reported 57 Law J. Rep. Chanc. 867. 

Se^r HiffffinM, Q.C., and rinl4xyf Q.C. {Taie Lee 
vrith them), for the appellant. 

iZ^iy, Q-C, K. K Digfnf, and J. D. Davenport^ for 
the mpondenta, were not called npon. 

Their Lobiwhips (Lobo Waibov, Lord Bbaxwell, 
Lord Ashboitbiie, and Lobd Hbbscbell) dismissed 
the appeal, with costs. 

Solicitors : Ewbank k Partington for the appellant ; 
Freeman & Bothamlej for the respondents. 



COURT OF APPEAL. 



B$ Mark Shbfeabd. 
Atkins v, Sicbfeabd. 



Cowt of Appeal. 
Cotton, Lj. 

BOWEN, LJ. f' 

Fbt, L J. 

Nor. 20. J 

Judgment for DeU^IkM of DeUr/r-^Order for JU- 
ceiver^ Rules of ifupreme Court, IHH^, (>rd*r XVIL, 
rule 1 / Ordur XLIL, rule %'». 

Appeal from <l«eMton of VniTTTf J, 

On October 2/>, \HHH. Otry, a tirt^^iu^f o\Anituu] jndg- 
ment against M. Hb/'ptiard k$ul Uln ^m, w}io wan his 
partner, in an a/'tion m tJ*/< (.l»uf^\ Itt^atU t^f'inton. 

On \ttgm 'J, IHHO, ihi» Ju4gMi«tti arMtUfr tmtk ou% a 
summons in the Qu«4m'« IWi/'fi m'iutn Im ih»t spjKiint- 
ment of a rvouirtfr of nmU i4 rmi <b«i«u t/f M. Hh^pbard 
by way of equitable inneuium, thMi 9*$mmmft came 

TOL. XXIV, 



before Foilock, B., the racataoii judge, who adjootiied it 
toAuffust 15 and then to August 22. Between August 15 
and August 22 M. Shephard died intestate, and an 
action was then commenced by a creditor against his 
heir-at-law and widow for the administration of his 
estate, and on August 21 Pollock, B., appointed one 
Pratt a receiver of all M. Shephazd*a ijrc^textj until 
the appointment of an administrator of ms estate. On 
August 22 Pollock, B., annointed Pratt veoeiTer of the 
renu of the real estate of M. Shephard on the summons 
of Coiy. On September 17 administration of Shephard*a 
estate was granted to another of his sons. Cory applied 
in the administration action that the receiver should 
apply the rents of the real estate in satisfaction of 
Ck>ry's judgment debt. Chrtt, J., refused the appU* 
cation on the ground that the order appointing Cory's 
receiver was invalid. 

Cory appealed. 

Homer f 0.0., and Haldane for appellant. 

Byrne, Q.C., and Dibdin, for plaintiff in the adminis* 
tration action, and Kingdon, for administrator, were not 
called upon. 

Their Lobdships held that the Court had no juris- 
diction, after the death of M. Shephard, to appoint a re* 
ociver in Cory's action of the rentsof the real estate, whidi 
by his death and by law had passed to his heir-at-law. 
The order appointing a receiver was an order givinff 
the plaintiff equitable relief, and could only be obtained 
against a person over whom the Court had jurisdiction. 
The effect of Order XVII., rule 1, was to keep tho 
action alive against the surviving defendant, the son, 
but not to do 8o against the deceased father so that an 
order could be made affecting his estate without the 
estate being represented. The appeal must, therefore, 
be dismissed. 

Dedekn of Ckitty, X, termed. 

Solicitors : Deacon, Gibson and Medcalf for appellant ; 
B. J. WbitJej for respondents. 
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Court of AppeaL'^ 
CoTtoN,l..J. \j^ ^^ .p^jj j^jj^ Ebbbhabdt Com- 
FktLJ I ^^^^(^^™-)- Rv parte MmziBa. 
Nov. 20/ J 

Company — SKareB — Btctifkation of RegUter — Share$ to 

be held asfulfy paid up in CaA — Registered Agree^ 

ment — JBxeciUton by Company only — Campamee Act, 

1867, *. 25. 

The filing of a memorandum of agreement purporting 
to be between a company and the persons mentioned, in 
the schedule thereto, for the issue of shares as fully paid 
up, 1}ut ef ecut^ bjr thq conmanj only and not by the 
allottees of shares, is not the nling of a contract * duly 
made in writing' in compliance with the provision of 
section 25 of the Compames Act, 1867. 

Decision of Stirling, J. (noted ante, p. 86), re- 
versed. \ \ ' 

Jf^hnmiy for appellant. 

Groevefior nToodv. for respondent. 

Solicitors : Snell, Son k Oreenip. 



LosD EsHER, M.R.: We are clearly of opinion that 
in an appeial against a receiving order m which proceed- 
ings have been stayed no notice of appeal need be given 
to the official receiver. We reserve for consideration 
the question in what oases notice ought to be given. 

Objection overruled. 

Solicitors: J. D. Lewis and Howell Thomas. 



>GLA8ns V, Rolls. 



Cow^t i^ Appeal,^ 

OoTTOir, L. J. 

BOWEN, L J^« 

Fbt, LJ. 

Nov. 20. 

Appeal-Shorthand Notea^^Evidence—Judgmente — 
AppHeaUen after Order Paeeed and Enier&L 

After an order of the Appeal Court has been passed 
and entered, the Court will not direct the costs of the 
transcripts of shortliand notes of the evidence in the 
Court below and of the judgments in a case in the 
House of Lords used on the hearing of the appeal to be 
allowed. To do so would be to alter a fixed order of 
the Court, which will only be done when through a 
slip the order does not express the intention of the 
Court at the time when the order was made. An appli- 
cation for that purpose should be made at the hearing 
or immediately after judgment is given. 

Semble, except in extreme cases the ooets of shorthand 
notee of the evidence will not be allowed; the judge's 
notes, coupled with the notes of counsel, ought gene- 
rally to be sufficient. 

ATutr Madkensie for the applicants. 

WarmingtoHf Q.C»f and Solomon for the respondent-s. 

Solicitors: E. T. Tadman for the i^ppellants ; Byrne k 
Lucas for the respondent. 



In re Hakbtb. 
*£xjfmie Habbib. 



Ceurt of Appeal. 

LOBB ESHBB, M.R. 

LlSO^LET, LJ. 

LoPEs,LJ. 

Nov. 22. 

Bankr^t^—Appeal^Kotiee to the C^/Uial Eeedver — 
Stay of Proceedimge, 

Appeal from a receiving order of Registrar Haxlitt, 
dated November 8. The proceedings had been stayed 
pending appeal. 

Ready for the petitioning creditor, took the pre- 
liminary objection that notice of the appeal had not 
been given to the official receiver. He cited Ex parte 
Wordy L. R. 15 Chanc. Div. 2^«2 ; and Ex parte Dixon, 
53 Law J. Rep. Chanc 769; L. R. 13 Q. B. Div. lia 

Wbolf {Cannot with him) for the debtor. 



Court of Appeal. 

LOBD ESHEB, M.R. 

LiNDLBT, LJ. 

LOPBB, L.J. 

Nov. 25. 



The BuBTOK-ON-TBEin Cobpoba- 
XTOH V. Thb EeeiHTOH Chuboh- 

> WABDEira, &0.; The Bamm v. 
Thb Stbbtiof Chitbchwab- 

DBB8, &C, 



Poor-rate — Sewage Farm — Pumping Station — Lose in 
Working — Occupation of Farm neither Profitable nor 
BeneMal — Severance of Pumping Station from Sew* 
age Farm^HypothMial Tenant from Year to Tear. 

Appeal ^m, the pivi^onal Court (reported 58 Law 
J.Rep.M.C.137). 

Under £he proviSons of a' private Act the Corpora- 
tion of Borton^on-Trent acquired land for the disposal 
of sewage at a distance ttom. and provided a pumping 
station near, the town. Altnough crops were produced, 
it was impossible to work the sewage fiurm except at a 
loss, and the pumping station, whilst used as a part of 
the sewa^ system, was inci^ble of yielding a profit. 

The Divisional Court (Lk>bd CoLBEiBeE, CJ., and 
STBPHBir, J.) held that, the occupation of the sewage 
(arm by the co]rporation being neither profitable nor 
beneficial, they were not rateable in respect of it ; but 
that the pumping station, which, if severed from the 
system, might be let to an hypothetical tenant for 1001. a 
year, ought to be rated at 76^ upon theprinciple laid 
down in The Metropolian Board of Works v. West 
J9aM,40 Law J. Rep. M. C. 30. 

The AUom^Qeneral (Sir R. Webeter^ Q.C.) and 
FuUarton for Uie churchwardens. 

Roean^uety Q.C., and Etheringtan Smith for the cor- 
poration. 

Their Lobdbhips allowed the apneal, being of opinion 
that the case was governed by Regina v. The School 
Board qfLondoUy 65 Law J. Rep. M. C. 109; that the 
question was not whether there tras a profitable occu- 
pation, but whether the occupation was beneficial, and 
that an occupying owner who could make no profit out 
of his occupation must be taken into account if he is 
capable of becoming a tenant of the premises; and 
that the point, although it might have been, was not 
raised eitner in the West Ham case or in Begina x. The 
MetrepoiOan Board of Worke, L. R. 4 Q. B. 16. 

Solicitors: Oeare, Son k Pease (for J. k W. J. Drewiy, 
Bnrton-on-TrentX for oozpomtlon; J. k C. Robinson k 
WiMds (for Henry Goodger, Buzton-on-TrentX for 
churchwardens. 



HIGH COURT OF JUSTICE. 

Chancery JJwuMn. 

Chittt, J. 

Nov. 22. 



} 



Db FBA2fOBBOo r. Babbum akb 

0THBB8. 



I — Covenant to 



Motion by the plamtiff, a teacher of stage-dancing, 
for an interim injunction restraining two ii^uit defen- 
dants from infringing a covenant contained in an ap- 
prenticed!^ deed act to enter into prafiBSsional engage* 
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nents without the written permisBion of the pluntiff, 
their master, and also restraining their mother, who was 
party to the deed, and other defendants, who had en- 
gfed the infants, from allowing the infants to perform 
"Without such permission. 

Bmner, Q.C., and Kaltsch for the plaintiff. 

^ffTie, Q.C., and Lefnon, and T, t. Wilkinson for the 
defendants. 

Chittt, J., for the purpose of deciding the motion, 
relied on Ovibert v. Fletcher, Cro. Car. 179, wherein it 
was held that on an apprenticeship deed no action for 
covenant would lie agamst the apprentice. As equity 
followed the law, he, therefore, refused to grant an in- 
junction. Costs to be costs in the action. 

Solidton: Brandon k Nicholson; Campbell, Beeves k 
Hooper ; and H. Levy. 

Chancery Di'mnVm.^ 
SnsLDre, J. >>Gbiffixh v. Povkd. 
Nov. 12, 14. J 

Mcrtgage^Ccneolidation — Several Mortgages by same 
Mortgagor to one Mortgagee — Assignment of EquUy 
qf Redemption in one Mortage — Notice by Mortgagee 
to Purchaser to Pay off the one Mortgage — Right to 
consolidate all, but not some only, of several Mort- 



been misled, and this he had not done. His lordship 
thought that the plaintiffs were not entitled to consoh- 
date the three mortgages, but declared that they were 
entitled to consolidate all the six mortgages. 

Solicitors : Grover k Hnmphieys ; William Negus. 



Queen^s Bench Division, 
Nov. 20. 

Poor-Law — CTtild over 
from Father—ll ^ 



^ This was a summons for foreclosure of three out of 
six mortoages all executed bv the same mortgagor in 
favour of the plaintiff. The defendant had purchased 
the equity of redemption of the property comprised in 
one of the mortgages, which was dated January 25, 
1888, and secured the repayment of 14,200/. and interest. 
On February 27, 1889, the plaintiff gave the defendant 
notice reauirinff him to pay off the mortgage of January 25, 
1888, at tne end of three months. The defendant made pre- 
parations for paying off the mortgage, and of that the 
plaintiff were aware. At the end of the three months 
the defendant tendered to the plaintiffs the amount due 
in redemption of the mortgage. The tender was re- 
fused by the plaintiffs, who claimed the right to con- 
solidate the three mortgages mentioned in the summons. 

Sir Horace Davey, Q.C., Hastings, Q.C, and Ingle 
Joyce for the plaintifl^. 

Bigbu, Q. C, and George Henderson, for the defendant, 
contended that the plaintiff, by giving notice to pay off 
the one mortgage, had elected not to exercise their 
right of consolidation, and could not assert it after the 
deiendant had incurred expense in making preparations 
for paving off the mortgage ; and, further, that in any 
case the plaintiffs had no right to consolidate the three 
mortgages mentioned in the summons, but must con- 
solidate all the six mortgages. 

SmtliKe, J., held that there had been no election, 
the object of giving the notice being to acquire a power 
of sale, and not to elect. He thought that the plain- 
tiffs' right was the same as if there had been but one 
mortgage, and they had given a notice requiring pay- 
ment, but naming a less sum than was actually due. 
In that case they would not be nrecluded by the notice 
from claiming what was justly aue. He also thought 
that no wrong was done to the defendant by the plain- 
tiffs' assertion of their right, for, although he might 
infer that the defendant had incurred expenses in 
making preparations for paying off the mortgage, it was 
necessary fi>r him to establish also (1) that he was 
misled by the notice, and (2) that he had made 
expenditure which he would not have made had he not 



(The GuAfiDiAKB o; Mitfosd 
Uniok (Appellants) v, Thb 
GVABDIANS OF WaTLAITD 
TJjrioK (Respondekts). 

Sixteen — Derivative Settlement 
12 Vict, c. 111, *. l^Divided 
Parishes Act, 1876 (39 <$• 40 Vict. c. 61), s. 35. 

Case stated by the Court of Quarter Sessions for 
Norfolk upon an appeal against an order of justices for 
the removal of Jane Neville, a P&uper, from the Way- 
land Union to the Mitford Union. The pauper was the 
legitimate child of John Neville, and was bom on 
February 29, 1872. She became chargeable to the 
Wayland Union in August, 1888, beinff then over six- 
teen years of age, in consequence of sickness producing 
permanent disability. Rebef was given to her in her 
own name. John Iseville had acquired a settlement by 
residence in the parish of Shipdnam, in the Mitford 
Union, but in October, 1887, he removed to the parish 
of Hockham, in the Wayland Union, where he had since 
resided. The pauper had always resided with her father 
as part of his family. At the date of the order for 
removal her father had resided at Hockham, in the 
Wayland Union, for twelve months, under circumstances 
renaering him irremovable from that union. 

Oret^ne^ Q. C, and Thome for the appellants. 

Poland^ Q,C.f and Morton Smith for the respondents. 

The Court (Lord Colebidoe, C.J., and Mathew, J.) 
held that the pauper came within the proviso to sec- 
tion 1 of 11 & 12 Vict. c. Ill, and was therefore irre- 
movable, notwithstanding the provisions of section 35 
of the Divided Parishes Act, 1876. 

Judgment for the respondents. 

Solicitors : Whites k Co. (for Gregson k Robinson, Watton) 
for the appellants ; Harrison k Powell (for Barton k 
Yores, East Dereham) for the respondents. 

County Court-^Interlocutory Appeal^6l ^ 52 Vict, 
c, 4S, ss, 120, 122— Removal into High Court— Cause 
of Action — Executor — Survival of Action^ 

This was an appeal from the refusal of the County 
Court judge at Bloomsbury to make an order under 
Order XVII., rule 4, of the County Court Rules, 1889, 
that the proceedings in the action be carried on against 
the executors of the defendant. 

The action had been brought in the High Court to 
recover damages for injuries sustained by the plaintiff 
while riding on an omnibus belonging to the defendant 
by the breakdown of the axletree. The action had 
been, by order under the County Court Act, 1867, 
remittea to the Couuty Court, and at a trial with a 
jury a verdict had been found for the plaintiff for 50/. 
The County Court judge set that verdict aside as being 
contrary to the evidence, and ordered a new triaL 
Before the date fixed for the new trial the defendant 
died, and thereupon the plaintiff applied to the County 
Court judge for an order to contmue the proceedings 
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rlnst the executors, which application was refused bj 
judge on the ground that the cause of action did 
not survive. 

J: O. Witt for the plaintiff. 

J. E, C, MtmrOf for the defendant^ took the pre- 
liminary objection Uiat this was an appeal from an 
interlocutory order in an action brought before Janu- 
ary 1, 18^ and so no appeal would lie. 

Witt I Under the statute 13 & 14 Vict. c. 61, s. 14, 
no appeal would lie except from a final judgment. But 
under i'8 & 29 Vict. c. 99, s. 18 (the Equitable Jurisdic- 
tion Act), an appeal would lie from an interlocutory 
order of the County Court {Jonas v. Long, 67 Law J. 
Rep. Q. B. 298— C. A.). Then by the County Court 
Act, 1888, 8. 120, ' the party aggrieved by the order of 
the judge may appeal ; ^ and by section 122, ' the High 
Court may make a final or other order on such terms 
as the High Court may think proper to ensure the de- 
termination on the merits of the real questions in con- 
troversy between the parties/ This Act applies to 
pending actions. 

LoBD OoLEBiooB, C.J. .* We are of opinion that the 
appeal will lie. 

Witt : On the merits the cause of action survived. 
The duty of the defendant arose out of a contract 
(Batthyany v. Walford, 66 Law J. Rep. Chanc 881— 
0. A. ; L. B. 36 Chanc. Div. 277). 

Monro, contrd : The cause of action died with the 
party. The action was framed in tort, and was remitted 
as an action of tort under 30 & 31 Vict. c. 143, s. 10. 
It cannot now be treated as an action of contract. 

Mathew, J. : The Court can get over that objection 
by removing the action into the High Court. 

The Court (Lobd CoLSBiDeE, C. J., and Mathew, J.) 
held that the action survived ; that the County Court 
judge was wrong in refusing to make the order asked ; 
«nd made the oraer,and further ordered that the action 
be removed into the High Court, and that the costs of 
the appeal be costs in the cause. 

Appeal allowed. 

Solicitors : Adam Bam k Son for the phiintiff ; Alsop k Co. 
for the defendant. 



the jury found that the husband and wife had been 
^ilty of collusion, but were unable to agree on the sub- 
ject of the wife's adultery. 

Upon this Butt, J., rescinded the decree nisi. Against 
this decision the wife appealed. 

On January 11, 1889, subsequent to the Queen's 
Fnxstor's intervention, an order was made on the hus- 
band for payment of alimony pendente lite to the wife. 
The husband naid the money regularly until the decree 
was rescinded, when he refused to pay any longer. 
Hence the present application. 

Butt, J., after expressing the opinion that whether 
alimony pe)idente lite was payable pending appeal or 
not, in any case the existing order ceased with the 
decree, and that the application ought not to be for a 
fi,fa,, but for a fresh order for alimony pending appeal ; 
ordered the matter to stand over m order that the 
husband might be served with notice of motion. 

November 26. — Bargrave Deane moved for a fresh 
order for alimony pendente lite pending the hearing of 
the appeal. The wife is entitled to alimony pen£nU 
lite, as she has not been found to have committed 
adultery. On the first trial the jury found all the 
issues in her favour, and on the second the jury were 
unable to agree on the issue of adultery. He cited 
Loveden t. Loveden, 1 Phill. 208; WelU v. WelU, 
33 Law J. Rep. Prob. & Mat. 161; Jones y. Jones, 
41 Law J. Rep. Prob. & Mat. 68 ; 2 L. R. Prob. & Div. 
333; Dunn v. Dunn, 67 Law J. Rep. P. D. & A. 58 ; 
13 Prob. & Div. 91, conird. 

The husband in person. 

Butt, J., on the authority of the above cases, ordered 
that payment of aiimony pendente lite be continued until 
further order. 

Solicitors: Clinton k Buckley for the wife ; the husband 
in person. 

Probate, Divorce, and'] 

Admiralty Division. 

Nov. 26. 
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Probate, Divorce, and^ Butler v. Butleb. 
Admiralty Division, ^Butleb v, Butleb 

Nov. 19, 26. j BUBNHAK. 

Divorce — Two Trials — Wife acquitted of Adultery on 
Alimony First Trial^Jury discharged on that Point 
on Second Trial — Other Issues found against Wife 
— Decree * Nisi* pronounced after First Trial — Decree 
rescinded qfter Second Trial — Appeal to Court 
Appeal against Bescision of Decree — Order for Con" 
timutticn of Alimony ^pendente lite* pending Appeal, 

November 19. — Bargrave Deane, for Mrs. Butler, 
applied to the Court ex parte for a direction to the 
divorce registry to issue a writ of Jl, fa, for the re- 
covery of arrears of elimony pendente lite payable under 
an order dated January 11, 1889, which had accrued 
due and payable since August 10, 1889. 

In this case there were cross suits. On June 25, 
1888, a common jury found a verdict on the wife's peti- 
tion that the husband had been guilty of adultery and 
cruelty and acquitted the wife of all the charges against 
her, upon whicn Butt, J., pronounced a decree nisi for 
dissolution in her favour. Subsequently the Queen's 
Proctor intervened, and the case was heard again in 
August last before Butt, J., and a common jury, when 



Administration Bond^Motion to Dispense with Sureties 
— Greater Part of Estate in Chancery — Justifying 
Security required tn double the Amount passing 
through Administrators hands. 

This was a motion to dispense with sureties to an 
admuiistration bond, or, in the alternative, that the 
bond should be required in the penal sum of ],700A 
only, that being twice the amount which would pass 
through the applicant's hands as administrator. 

Ann Morris, the deceased, died in March, 1869, and 
her daughter took out letters of administration in 
April, 1869. 

In November, 1872, the daughter was found a 
lunatic by inquisition, and a committee was duly ap- 
pointed. 

The estate of Ann Morris amounted to about 12,000/. ; 
of this, over 1 1,000/. was in the control of the Chancery 
Division. The balance^ amounting to about 860/., was 
due on a mortgage, which was about to be paid off. 

Middleton, for the administrator, moved as above. 

Butt, J., refused to dispense with the usual sureties, 
but ordered that they should be allowed to justify to 
the amount of 1,700/. only, the administrator's own 
bond to be given for the sum of 24,000/., being the full 
value of the estate. 

Order accordingly. 

Solicitors : Chester k Co. for the npplicant. 
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SMBBSON and 0THBB8. 



COURT OF APPEAL. 

Albxandbb v. Simfbon 

Attobnxt«Gbnsbal «. 

Abmfdbld, In r$ 

THOMSONi KHT. V, HUOBX8 AND OTHSBS 

HIGH COTTRT OP JUSTICE. 

Bbiitol Athhnjdum, In re (Chimo.) 

Dbybnish, In re. Dstbnish v. Hoppub (Chano.) . 
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BMEBia V, WooDWABD (Chanc.) • .139 

FRANdB V. Habbiboh (Chanc.) 138 

In thb Goods or Ahblia Olabk, dbobasbd 
(P. D. fc A) 140 

BBOINA V. BABNABDO (Q. B.) . . . 140 

Valbntinb «. Cabali (Q. B.) 139 

WBBTBUP V, Obbat Tabmouth Stbam Cabbtiho 
Company (Lm.) (Chanc) 138 
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Court of Appeal.^ 
BowBNy L. J. 
Frt, LJ. 
Nov. 26. J 

Compm^f — special ^Reeolutwu — General Mettmff — 
Notiee^CompanHe Act, 1862, #. 61, Tabie A, 
Art 85. 

A notice, dated July S, 1889, was iseued to the share- 
holden of the Lisbon Berlyn Gold Fields (Lim.), that 
an extraordinary general meetinj^ of the company would 
be held at a certain specified time and place ' for the 
purpose of considering, and if deemed advisable, of 
passing certain subjoined resolutions' (being resolutions 
for effecting a reconstruction of the company and a sale 
dt the property of the old company to the new company 
under the provision of section 161 of the Companies 
Act, 1862). The notice proceeded : ' Should such reso- 
lutions be duly passed, the same will be submitted for 
confirmation as special resolutions to a subsequent 
extraordinarv general meeting of the company, which 
will be held on Monday, July 29, 1889, at the same 
time and place.' 

The regulation of the company as to the Botiee to be 
given of any general meeting was in the same terms as 
Art. 85 of Table A. 

IUff^, Q'Cf and Prior; Homer , Q,C,, and Bramvfdl 
Davie appeared as coimsel. 

Their Lordships held (afErming the decision of 
Chtrt, J.) that the notice of the second meeting was 
on the true construction of the words used — ^notice of a 
conditional meeting to be held if the resolutions were 

VOL. XXIV. 



passed at the first meeting, and was accordingly not 
such a notice of sudi meeting as was required 1:^ sec- 
tion 51 of the Companies Act, 1862. 

Solicitors : Powell & Burt for the appellant ; Snell, Son & 
Greenip for the respondent. 



The Atioenbt-Gbbbbal 
Ehbbson and othebs. 



V. 



Court of Appeal 
Lobd Esheb, M.R. 

LiNDLETy L.J. 
LOPBB, L.J. 

Nov. 27. 

Practice— Appeal^Stay of Proceedings — Discretion of 
Court — Pereonal Undertaking of Solicitors to return 
Costs in the Event of Appeal succeeding — Order 
LVIIL, r. 16. 

The discretion of the Court under Order LVIII., 
r. 16, to order or refuse a stay of proceedings in oases of 
appeals is not, and cannot be, linuted by any practice ; 
as, for instance, that proceedings wiU be stayed unless 
the solicitor for the respondent gives his personal undeiv 
taking to return iJie costs in the event of the appeal 
succeeding. The discretion of the Court is absolute, 
and will be exercised according to the particular cir- 
eumstanoes of each case. 

The Attom^QenmxU and Ingle Jegoe for the 
plaintiff. 
Stuart Moore fat the defendants. 

Solicitors : Solicitor to the Commissioners of Woods and 
Forests for the plaintiff ; F. B. Goodhart for the defen- 
dants. 
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Court cf Appeal, 
OoTTOir, L J. 

Bowmr, L J. ^In re Abhvibld. 
Fbt, LJ. 
Bee. 2. 

jAmaesf^PraetiGe-~JunedioHon^Pet^um — Tranter qf 
Fund in Omrt exceeding IfXGL^Lunaey ReguUstiim 
AcU, 1862 and 1882— Qft2er XF., r. 2 — XtoMky 
Ordere, 1883, r. 17. 

Thomas Armfield was found to be a person of un- 
iDund mind in the manner required by the Lunacy 
Seffulation Act, 1862, and his property £d not exceed 
#,080/., and the income of that property did not exceed 
flX)/. 

'^ This was a petition presented in lunacy and in the 
Chancery Division praying that a sum of 1,085/. S«. M, 
New Consols and a further sum of cash in Court in the 
Chanceiy Division to the credit of 'Jn re The Truete of 
^e WiUef Joka Arnold, deceased, applicable to the 
issiduary estate bequeathed to Thomas Armfteld,' which 
represented a sum of 1,002/. Se. lid. paid into Court 
under the Trustee Relief Act. miffht be transferred to 
the credit of Thomas Armfiela and the Lunacy Regula- 
tion Act, 1862. The only auestion was whether the 
application ought to be made by petition or in open 
Cowctf or to their lordships out of Court. 

By the Lunacy Orders, 1888, it is provided (17) that, 
* all matters not opposed which require to be brought 
before the judge other than petitions under the Trustee 
Acts, 1860 and 1862, shall be brought before the judge 
out of Court. But the judge may order any such 
matter to be adjourned into Court or (if he shall think 
it necessary) to be brought before him on petition.' 

The lunacy officials considered that, by virtue of this 
order and the Lunacy Regulations Acts, 1862 and 1882, 
the matter could be dealt with hj the judge in private. 

After some discussion the petition was submitted to 
Bowen, L. J., who directed it to be set down for hearing 
in open Court in order to have the practice settled. 

A. L. ElUe for the petition. 

Their Lobdships held that, as they onlv had ]^wer 
to malce the order prayed for by virtue of their juris- 
diction in Chancerv and the sum in Court exceeded 
1,000/., it was ri^ht that the petition should be set 
down for hearing m Court. 

Solicitors : Byrne U Lucas (agents for Mair & Blunt, 
Maoolesaeld). 



^Thoxbok, Em. v. HuesBS 

OTHBBS. 



▲ITB 



COTTOW, J 

Bownr.LJ. 

Fry, L J. 

Dec. 4. 

Bractice^Appealfrom Chamhere— Points raised. 

On an appeal direct to the Court of Appeal from a 
decision of a judffe in chunbers, the juoge having 
given a certificate Uiat he does not require to have the 
case further argued^ the Court will not consider points 
which were not seriously argued before the judge. The 
certificate rekn to the points only whidi were seriously 
argued before the judge. 

DeoMtVm •/ North, /., affirmed. 



MouUan, Q.C., and Chadwych'Healeif for the appel- 
lant. 
Bouffield for respondent. 

Solicitors : Hilleaiys for appellant ; lUthfnll ft Owen for 
respondent. 



HIGH COURT OF JUSTICE. 
CAaneery Dioision,^ 

^Gv'^ [^^ ^' '^^"^ Bristol Atbbsmvu. 
Dec. 2.' J 

Compmiy — Winding^ — Literary and Scientific AmsO" 
datum — Unregistered Company — Companies Act, 
1862, s. l9&^Literarv and Sdent^ InsUtutians Act, 
1864, M. 80, 83. 

Petition. 

An unreffistered society established for purely literary 
and scientific purposes, and not for gun, does not come 
within section 199 of the Companies Act, 1862, and 
cannot be wound up by the Court. In case of the 
dissolution of such an association its surplus funds 
ought, under section 38 of the Literary and Scientific 
Institutions Act, 1864, to be handed over to some other 
association of a similar character. 

JB. Ford for the petition. 

A. Q. Ford for the society. 

Solicitors : J. J. Harlow for J. H. King, Bristol ; Robinson, 
Preston & Stow for Jacques, Pease k Jacques, Bristol. 

Chancery Division, ] Wbstbup v. Thb Qbbax Ta.b- 
Eat, J. y MOUTH Steam Cabbtihg Com* 

Dec. 2. J PAiTT (LiM.). 

TouHxge^Maritime Lien, 

Adjourned summons. 

This was a claim carried in in the winding up of the 
defendant company for a declaration that the appli- 
cants were entitled to a maritime lien in certain vessels 
of the company for towajpe services. It was admitted 
that the services in question were not in the nature of 
salvage, but were rendered only for the jjurpose of 
accelerating the speed of the vessels in going in and out 
of harbour. 

Oorell Barnes f Q,C., and I^ke for the applicants. 

HortonSmithj Q.C., and Alexander for the official 
liquidator. 

She in reply. 
iT, J., held that towage services were not the 
subject of a maritime lien, and refused the application. 

SolioitOTB : Ingledew, Ince & Colt (agents for Chamber- 
lain k, Leech, Yarmouth) for the applicants ; H. Hon- 
tagne for the official liquidator. 



Chancery DiMon,^ 

NoBTH, J. ^Fbakois V, Habbisok. 
Nov. 28. J 

PraeHoe — Parties — Foreclosure Action — Trustees — 
'Cestuis que Trusf'-'Jtules of Court, 1883, Order 
XVI., rule 8. 

Motion for judgment. 

This was a forwlosure action, which now came on as 
a short cause on motion for judgment in de&ult of 
pleading. 
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The plaintiffs were first mortgagees ; the defendant 
Harrison was the mortgagor; the other defendants 
were Sankej^a second mortgagee, and his trustee in 
bankruptcy. 

Sankej was trustee of the money, secured by his 
mortgage, for various persons. He had not entered an 
appearance to the writ. 

The other defendants had appeared, but had not 
delivered any defence. 

Hi^gmBf Q.C., and Ihssett Lockf for the plaintiff, 
submitted that Sankey as trustee sufficiently repre- 
sented his cesttds que trust, and that they^were not 
necessary nartioe (Order XVI., rule 8). 

None of^the defendants appeared. 

NoBTH, J., held that the eestuis que trust were neces- 
sary parties. A foreclosure action was entirely dif- 
ferent from a redemption action. In the former the 
defendant would have to provide money to redeem the 
mortgage ; and it would not be supposed that a bank- 
rupt trustee would be able to find the money. The 
pomt was exactly covered by the observations of the 
Court of Appeal in Milh v. Jewningsj 49 Law J. Rep. 
Ohanc 209; L. R. 13 Chanc. Div. 639. 

Solicitor: H. A. Dowse. 



Chancery I>widon,'\ 

NoTaR, J. ^Ehebis v, Woodwabb. 
Nov. 28. J 

Ih'oetioe — Summons — Summons to Set Aside 
Compromise — New Action, 

This was an action, brought against an executor, 
claiming that he should transfer to the plaintiff three 
mortgages in pursuance of an alleged agreement. In 
August, 1887, an agreement was entered into between 
the plaintiff and the defendant to compromise the 
action upon certain terms. 

This was a summons^ taken out by the plainti£^ 
addng for leave to set aside the agreement for compro- 
mise. 

Cosens-Hartfy, Q.C,, and £ffre for the plaintiff. 

Biggins, Q.C., and T. X. WiUunson, for the defen- 
dant, took the preliminary objection that the compro- 
mise could not be set aside upon a summons in the 
action, but that the plaintifrs claim must be the 
subject of a new action (^OUhert v. Endean, L. R. 
Chanc. Div. 266). 

North, J., held that the objection was fisital, and 
dismissed the summons, with costs. 

Solicitors : G. L. P. Eyre k Co. for the summons ; 
Long & Gardiner for the defendant. 



^&^^!t^V^ r. Deve^sh. Dbveihbh .. 

Nov. 12, 16. J ^^^^^»' 

WUl — Qmstruction — Lapse, 

The testatrix by her will, dated July 24, 1844, gave 
her estate, subject to the payment of her debts, legacies, 
and fimeral and testamentary expenses, to two trustees, 
and declared that they and the survivor of them, his 
executors and administrators, should stand possessed of 
the clear residue of her trust, estate, moneys, and pre- 
mises upon trust, to pay and applv the interest, divi- 
dends, and annual proceeds thereof when and as the 
same should become due, and payable unto her sister 
Sarah during the term of her natural life, if she should 



so long continue unmarried, to and for her sole use and 
benefit, and from and immediately after her decease or 
marriage, whichever should first happen, then the said 
trust moneys and premises, and the stocks, funds, and 
securities for the same, together with the unapplied in- 
terest, dividends, and prc^eeds thereof, should be held 
upon trust for her brotners M. D. and J. A. D. and her 
sister S., the wife of the Rev. J. S. P., M. the wife of 
the Rev. J. H., and A. D., and their several and 
respective executors, administrators, and assigns 
equally, to be divided between and amongst them 
her said brothers and sisters, as tenants in com- 
mon, and not as joint tenants, and in the event 
of the death of either of them the said M. D., J. A. D., 
S. P., M. H., and A. D., in the lifetime of her said 
sister Sarah, she declared that the portion or share of 
him, her, or them so dying should vest in or belong to 
his, her, or their executors, administrators, or assigns, 
and be an interest transmissible by his, her, or their 
last will and testament. The testatrix died on July 16, 
1865, and S. D. died oh November 1, 1888. M. H. died 
on July 20, 1853, leaving a son who had since died, 
leaving a widow and a daughter. 

This was an adjourned summons taken out for the 
purpose of determining the question whether the share 
given to M. H. lapsed. 

Buckley, Q,C,, and Vernon B, Smith for the sum- 
mons. 

Oraham Hastings, Q,C., and Oregon/, and S. B, L, 
Druce for other parties. 

SxiSLnre, J., held, upon the authority of Bone v. 
Cook, M^lel. 168, and Corbyn v. French, 4. Ves. 418, 
that the gift failed. According to those cases, in order 
to avoid a lapse there must be a clear and imequivocal 
expression or intention to that effect on the part of the 
testator. Here there was nothing in the will to show 
such intention, and the gift must be held to have 
lapsed. 

Solicitors : Peacock k Qoddaxd : Nicholas Hanhart. 



Infant — Void Contract — Bight to Becover Moneys paid 
under— Infants Belief Act, 1874 (37 * 88 Vict c, 62), 
s, 1. 

Appeal from the Woolwich County Court. 

The plaintiff, an infant under twenty-one years of 
a^e, on August 15, 1888, entered into an agreement 
with the defendant to lease from him a restaurant at 
Woolwich at the yearly rent of 35/., and to purchase 
the fixtures and furniture of the shop, according to a 
list of prices annexed to the agreement, amounting in 
the whole to 102/. The plaintiff, in pursuance of the 
ajfreement, paid to the defendant 64/. in cash, and gave 
his promissory note for the balance of the purchase- 
money. The plaintiff then entered into ^ssession 
under the agreement, paid rent, and remained in posses- 
sion until January of the following year, when he took 
proceedings in the Chancery Division to have the agree- 
ment set aside and the promissory note delivered up to 
be cancelled and to recover the money paid by him. 
The action was remitted to the County Court, where 
the judge gave judgment in favour of the plaintiff on 
the first heads of his claim, but refused to make an order 
for the repayment of the money. 

The plamtiff appealed. 



Digitized by 



Google 



140 



nroL.a4.] 



THE LAW JOtJENAL. 



[irons [ov oasb. 
Deo. 7. 1889. 



J. J2. Pag^ for the plaintiff. 

H. A. Forman for the defendant. 

The CouBT (LoBD Ck)LEBiDeE, C.J., and xj^i^m^y 
JjJ.) held that the plaintiff could not recover back the 
money he had paid, and said that an infant who has 
given consideration for something which he has con- 
sumed or used cannot, although the contract is void 
under section 1 of the Infants Eelief Act, 1874yZ8COver 
back that consideration. 

j^ppeal ditmisied, 

SolidtOTB: A. P. Jackson for the plaintifl; A. W. Stone 
for the defendant. 



Quemt^t Bench Dimmmu^ 

Nov. ao. 



ItBenrA v, Babfasdo. 



nabea$ Corpus — Iwue of Writ — Inabi^ to eompfy 
with Writ, 

Rule run for a writ of habeas oorjnu, 

A child of eleven yean of age was placed, on Septem- 
ber 25, 1888, under the chai^ of Vr, Bamardo, who 
afterwards obtained the moth^s consent to his being 
kept at Dr. Bamardo's Home. On November 16 of the 
same year Dr. Bamardo handed over the child to 
the custody of a person who took him out of the juris- 
diction, and of whose residence Dr. Bajnardo was, and 
remained, ignorant. In March, 1889, appli(»ttion was 
made on behalf of the mother to Mathew, J., for a 
writ of habeas corpus for the production of the diild, 
but was refused, A rule nist having been obtained 
firom the Court, 

Cock, Q.C., and Baker for Dr. Bamardo showed 



Joseph Walton and Lankestet in support of the rule. 

The CouBT (LoBD CoLBBiDeE, C.J., and Bownr. 
L.J.) said that Dr. Bamardo had wrongfully handed 
over the child to another person ; that his inability to 
comply with the writ had been held in Beffina v. 
Bamardo, 68 Law J. Rep. Q. B. 553; L. R. 23 Q. B. 
Div. 805, by the Court of Appeal to be no sufficient 
return to a writ of habeas corpus when issued ; and that 



such fact was no answer to an application for the issue 
of the writ. 

Buie absolute. 

Solicitors: Leathley dc Phipson for the applicant ; Nisbet 
k Daw for Dr. Bamardo. 



Probate, Divorce, and 

Admiralty Division. 

Nov. 26. 



Y 



THB QOODB OF AXBULk 
Clabe, DECBASED. ' 



Administration — Bresuimption of Death — Xmm to 
presume Death of Susband of a Deceased Intestate 
refused, 

Amelia dark, late of Leeds, in the county of York, 
died on March 14, 1889, at Leeds, without issue or 
parent, leaving Marv H. Jackson, spinster, of Leeds 
aforesaid, her natural and lawful sister and one of her 
nez-of-kin. The said Amelia Clark was married, in 
1863, at Christ Church, Demerara, to Joseph Marshall 
Clark, an engineer of the Demerara Railway Company. 
After cohabiting toffether at various j^laces he, in i870, 
went to Chili, while she remained in England. In 
July, 1878, she lost all trace of him, and had never 
afterwards seen or heard of or from him. 

Bargrave Deans now moved for a gnnt of adminis- 
tration to the personal estate and effects of Amelia 
Clark to Mary H. Jackson, and for leave to presume 
the death of Joaroh Marshall Clark in or about the 
month of Jul^, 1873, in order that the applicant might 
be in a position to swear that the said Amelia CUrk 
died a widow. The learned counsel added that the 
usual praofeioe had been to cite the husband by adver^ 
tisement. 

Bun, J. : It is, to mv mind, quite a novel applica- 
tion to presume the death of a person other than the 
person whose estate is in question. If the applicant 
can honestly swear that her sister died a widow she is 
entitled to the grant as next-of-kin ; if not, the usual 
practice must be followed. 

Motion refused, 

Bdlioiton for the applioant : Smiles, Benyon ft OUard 
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HOUSE OF LORDS. 



The Midland Railway Company 
and othbbs V, F. L. Robinson. 



Hotise of Lords, 
May 2, 8, 13. 

Dec. 0. 

Railway — Mines and Minerals under and near Railway 
— Ironstcne — Open Quarrytny — Notice by Landowner 
of Intention to Work — Railway Claueee ConeoUdO' 
tion Act, 1846 (8 «• 9 Vict. c. 20), «#. 6, 77, 78, 79, 80. 

This was an appeal from a decision of the Court of 
Appeal, which affirmed one of Chtfty, J. The pro- 
ceedinfi^ in the Courts helow are reported 67 Law J. 
Rep. Chanc. 441. 

Rifflfy, Q.C., and Sir A. Wateon, Q.C. {W. P. Beale, 
Q.C., and W. Baker with them) for the appellants. 

Sir H. Davey, Q.C., and Romer, Q.C. (P. Oye and 
Wm, RadcUffe with them) for the respondent. 

Cur. adv, vult. 

Their Lobdships (Lobd Watson and Lobd Heb- 
sohell, diesentiente Lobd Maonaohtbn) dismissed the 
appeal, with costs. 

Solicitors : Beale & Co. for the appellants ; Capel Core * 
k Ball for the respondent. 



COURT OF APPEAL. 



>Tomlinb V. Ltjob. 



Coitrt of Appeal.^ 
Cotton, L.J. 

BOWEN, L.J. 

Fby, L.J. 

Dec. 7, 9, 10. 

Mortgagor and Mortgagee— Eaerciee qf Power of Sale--- 
Misdescription — Compensation to Purchaser — lAa- 
bilityfor Error. 

Appeal by the defendants from the judgment of 
Kebewioh, J. The case is noted onfe, p. 66. 

Warmngton, Q.C., and G. Harris Lea for the 
appellants. 
VOL, mv. 



Neuilie, Q. C, and Charles Browne for the respondents. 

Their Lobdships reversed the decision of Keke- 
wich, J., so far as it purported to lay down that the 
amount allowed by the nrst mortgagees to the pur- 
chaser out of the purchase-monev was necessarily the 
measure of compensation to be allowed as between the 
first mortgagees and the owners of the equity of re- 
demption, and directed an inquiry whether the pro- 
perty sold would have sold for any and (if any) what 
sum in excess of 19,906/., being the sum of 20,800/. (the 
original purchase-money), less 896/. (the amount allowed) 
in case the same premises had been sold without the mis- 
take in tiie particulars of sale, with certain conse- 
quential accounts and inquiries. 

Solicitors : Lane, Monro & Scatter, for appellants ; F. J. 
Thurlwall for plaintiffs. 



HIGH COURT OF JUSTICE. 



Chancery Division^") 

Kay, J. yin re Frost. 

Dec. 4. J 



Fbost v. Frost, 



Contingent Remainder — Remoteness, 

Testator by will, dated March 19, 1870, devised free- 
hold land to the use of trustees and their heirs during 
the life of his daughter, in trust for his daughter for her 
separate use, ana after her death to the use of any 
husband she might thereafter marry, and after the 
death of the survivor of his daughter and her husband, 
to the use of the children of his daughter as she should 
appoint, and in default of appointment, to the use of 
the children of his daughter who should be living at 
the death of the survivor of his daughter and her hus- 
band, or who should be previously dead leaving issue 
then living, their heirs and assigns, in equal shares, as 
tenants in common, but if there should be no sudi 
child, then to the use of such of his sons or other 
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(laughters as should be then living or should have pre- 
viously died leaving issue then living, their heirs and 
assigns, as tenants in common. The will contained a 
residuary devise. The daughter survived the testator, 
and after his death married Robert Tyler, and died 
without issue in 1872. Robert l^ler was also since 
dead. 

This was an originating summons raising (amongst 
other things) the question of the validity of the limita- 
tions after the death of the survivor of the daughter 
and her husband. 

Badcoekf for the plaintiff^ who was interested under 
the residuary devise, contended that the limitation to 
the daughter's children in default of appointment was 
void for«remoteness, as the daughter mi|^ht have mar- 
ried a person unborn at the testator's death, and that 
that limitation being void the limitation over was void 
also. 

Itouftkn for penons in the same interest. 

W. J.LeSf tor the donees over, contended that the 
rule against perpetuities did not apply to a l^gal re- 
mainder, and that the limitation to the childrmi was 
therefore valid, and did not invalidate the gift over. 

Eat, J., held that the limitations in de&ult of ap- 
pointment after the death of the survivor of the 
daughter and her husband were void for remoteness, 
and that the lands fell into the residue, and were dis- 
posed of accordingly. 

Solloitors : H. Quekett Louch (agent for Louch & Son, 
Longport) ; Prideauz k Sons. 



Chancery Division.') 

ChITTT, J. >PrATT 17. JUHAN. 

Dec. 4. J 

Sequettratifm to Enforce — Payment into Coui't — Order 
for Sale under — Death of Debtor Ineolvent before Sale 
— Effect qf Order in Administration of DMor's Estate 
—Judicature Act, 1876, a, lO^-Bankruptcy Act, 1888, 
e. 45. 

An action was brought by cestuis que trust against a 
trustee in respect of breach of trust, in which an order 
was made directing^ the defendant to pay a sum of 
money into Court. He failed to obey this order, where- 
upon a writ of sequestration was issued against his 
estate and effects, and subsequently an order was made 
giving the sequestrators liberty to sell certain chattels 
under their control belongmg to the defendant. By 
arrangement this order was not acted on. The de- 
fendant died, and a creditor's action was brought for 
the administration of his estate, in which a receiver 
was appointed. He and the administrator of the de- 
ceased now brought this action against the sequestrators 
to restrain the sale being proceeded with. The state- 
ment of claim alleged that the deceased's estate was 
insolvent. 

EymSf Q,C,, and Dibdin, for the plaintiffs, contended 
that sequestration, being a process in contempt, did not 
create a debt nor give any charge on the contemner's 
assets in priority to general creditors ; and that, as sec- 
tion 10 of the Judicature Act, 1875, imported Into the 
administration of an insolvent estate the bankruptcy 
rules OS to secured and unsecured creditors, the seques- 



tration, not having been completed by sale, was avoided 
by the Bankruptcy Act, 1888, s. 45, subs. 2. 

Earner, Q.C., and Clydesdale for the sequestrators. 

Chixtt, J., held that the cases established that, where 
sequestration issued to compel the performance of a 
duty, it did not come to an end on the death of the 
defendant (Hyde v. Qreenhill, 1 Dick. 106, and the 
cases collected at 8 Swanst. 276). It could, therefore, 
be continued a^inst his representatives. And he held, 
on the authority of In re The Withemsea Brickworks, 
60 Law J. Rep. Chanc. 185; L. R. 16 Chanc. Div. 387, 
that section 10 of the Judicature Act, 1875, did not 
import into the administration of insolvent estates the 
provisions of section 45 of the Bankruptcy Act, 1888. 

Action dismissed. 

Solicitors: R. J. Witty; Coode, Kingdon & Cotton, for 
E. F. Chamier (Stratton). 



Chancery Division.'^ 

North, J. >Ee Wblis. Wills v. Wells. 
Dec. 7. J 

Infant — Past Maintenance — Ltfe Interests — Conv^ane- 
ing and Law of Property Act, 1881, s. 48, subs. 2 — 
Two Funds. 

This was a summons by the trustees of the will of 
one Michael Wells for the determination (amongst 
others) of the following questions: (1) Whether Sie 
defendant Rose Wells was entitled to the whole of the 
accumulations arising during her minority (a) from a 
fund to which she was entitled during her life, con- 
tingently upon her attaining twenty-ono, as to which 
the will contained an express power to apply for main- 
tenance, and {b) from a second fund to which she vras 
absolutelv entitled during her life; and (2) in what 
manner the payments, wmch had been made for past 
maintenance, ought to be apportioned between the in- 
come of the two funds. 

In July, 1886, an order was made that a sum of 200/. 
a year should be allowed for the maintenance of Rose 
Wells, and that the trustees of the will should pay, on 
account of such maintenance, a certain sum ' out of the 
^ds, subject to the trusts declared by the wilL' 

In May, 1889, Rose Wells attained twenty-one. 

As to the accumulations, no distinction had been 
made by the trustees between the income arising from 
•the two funds, but such accumulations had been 
blended together. 

There was evidence that the income arising from the 
first fund was less than the annual sum ordered to be 
allowed for maintenance. 

There was an affidavit by the trustees that they had 
not exercised any discretion in the matter. 

Eolt for the trustees. 

F. H. CoU for Rose Wells. 

Marcy for remaindermen. 

NoBTH, J., held that Rose Wells was absolutely en- 
titled to the accumulations of income which had arisen 
from the second fund; that past maintenance was 
primarily pavable out of the first fund, that being most 
for the benent of the infant ; and that, as the trustees 
had not exercised any discretion in the matter, the 
Court could exercise it for them, upon an application 
made after the infant had attained twenty-on^. 
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^^L^'1^' V'* '•^ B^^^"'« Estate. 
^7. J Foster v. Barnett. 

Trustee Act— Vesting Order ^In/ants— Stock standing 
in Names of Infants and Trustees — Trustee EsVtension 
Act, 1852 (16 is- 16 Vict. c. 66). 

The testator, who died in February, 1888, by his will 
made in January, 1888, gave to each of his eight grand- 
children, the children of his sou and daughter, the sum 
of 1,000/., to be paid to them at twenty-one years of 
age respectively, the legacies to be invested in the 
names of his trustees, and the interest to be applied 
towards the maintenance and support of each grand- 
child entitled thereto. At the death of the testator 
there were four children of each son and daughter — all 
infants. The trustees invested the four legacies to the 
daughter's children in the purchase of New Consoli- 
dated Stock in the names of themselves and of each 
infant petitioner entitled thereto. The trustees re- 
ceived toe dividends on the four legacies up to July 5, 
and invested them in the same stc^ in tne names of 
themselves and each child entitled thereto. 

The four children of the testator s daughter, by their 
next friend, commenced an action by originating sum- 
mons for the purpose of obtaining a transfer of the 
legacies and dividends into Court, and having the same 
carried over to separate accounts of the infants Tespeo- 
tively. In November, 1889, an order was made 
directing the trustees to transfer the several sums of 
stock into Court; but, in consequence of the invest- 
ments being in the names of the infants respectively 
jointly with the trustees, the order made in November, 
1880, could not be drawn up. 

This was a petition asking for an order, under sec- 
tion 3 of 16 & 16 Vict. c. 66, vesting the right to trans- 
fer the several sums of stock and to receive the 
dividends in the trustees alone, for the purpose of en- 
abling them to transfer the same into Court. The 
petition also asked that, by the same order, the sums 
of stock should be transferred and carried over to the 
separate accounts of the infants. 

D. Z. Alexander^ for the petitioners and trustees, 
referred to In re Harwood, 61 Xaw J. Rep. Chanc. 678; 
L. R. 20 Chanc. Div. 686 ; and In re Findlay, 66 Law 
J. Rep. Chanc. 296 ; L. R. 32 Chanc. Div. 221, and 
641 (2). 

Stibling, J., said that he should follow the decision 
of Hall^ V.C., in In re Hanoood, and made the order. 

Solicitors : Lewis k Sons. 



Practice — Costs — County Court Particulars of Plaint — 
Lithographed Endorsement of Solicitor's Name — 
County Court Rules, 1889, Order VI., rule 10, and 
schedule. 

A plaintiff in a County Court issued a summons by 
his solicitor in an action for debt, the particulars 
endorsed thereon being 21. lOs. M, debt, As, Court fees, 
and 4«. solicitor's costs. 

The name and address of the solicitor were litho- 
graphed on the particulars, which were not otherwise 
signed by the solicitor. The summons was heard by 
the registrar, when it appeared that the defendant had 
on the day preceding the hearinff paid into Court 
'U, Oft. od. The plaintiff's solicitor therefore applied for 



an order for payment of the balance which the reg^ 
trar held to be the amount claimed in respect of the 
solicitor's costs, and refused to make the order on the 
ground that, the particulars not being signed, these 
costs could not be recovered, and referred the matter to 
thejudffe. The case was heard bjr the deputy-judge, 
who upheld the decision of the registrar, and the sum- 
mons was struck out. The plaintiff thereupon obtained 
a rule calling upon the deputy-judge to show cause why 
he should not hear and determme the matter. 

By Order VI., rule 10, of the County Court Rules, 
1889, the solicitor must ' endorse ' on the particulars his 
name, &c., otherwise the costs of entering the plaint 
shall not be allowed ; and, in the scale of costs set out 
in the schedule, cobts are only allowed where the par- 
ticulars are signed by the solicitor. 

^^^Ift Q-C, and Mackenzie for the respondent. 

Crump, Q.C, and Lewis Thomas for the plaintiff in 
the action. 

The CoiTBT (Lord CoLEUDes, C.J., andMATHsw, J.) 
held that the order and the schedule together provided 
that the particulars should be signed by the solicitor, 
otherwise the costs should not be allowed, and that a 
lithographed endorsement was not a signature within 
that provision ; and that, therefore, the decision of the 
deputy County Court judge was right, and the plaintiff 
was not entitled to recover. 

Sule discharged. 

Solicitors : Aird k Hood for the plidntiif in the action ; 
Carter k Simpson for the respondent. 



Queen's Bench Division, ] Stabobt v. Tub Chilwobth 
{Magistrates^ Case,) > Gunpowbbb Company 
Dec. 5. J (LiM.). 

Merchandise Marks Act, 1887 (60 ^ 61 Vict. c. 28), 
s, 1, subs, 2 — False Trade Description — Meaning of 
^Intent to Defraud: 

This was an appeal by means of a special case from 
the decision of justices, who had refusea to convict the 
respondents upon the facts hereinafter stated. 

The respondents were summoned for imlawfully sup- 
plying a false trade description to gunpowder contrary 
to 60 & 61 Vict. c. 28, s. 2. It was proved before the 
justices that the respondents, who were English manu- 
facturers of gunpowder having mills at Chilworth, 
entered into a contract with the Government for the 
supply at certain dates of 6,000 barrels of gunpowder 
of a description known as ' R.L.Q. 4.' There was no 
stipulation in the contract that the gunpowder should 
be of English manufacture, though at the time of 
making the contract the respondents had intended to 
manufacture it. Owing, however, to two explosions at 
their works, the respondents, in order to complete the 
contract at the stipulated time, were compelled to im- 
port 'R.L.G. 4' gunpowder equal in quality from G^e^- 
many, which was placed in barrels, tne words ' Chil- 
worth Gunpowder Company (Lim.) ' being inserted on 
the label in the place where the name of the manufac- 
turer is required by the Government to be inserted ; 
and there being no indication upon the label that the 
gunpowder was of German manufacture. 

The question was whether upon the above facts the 
justices should have convicted under section 2, subsec- 
tion 1, of the Trade-marks Act, which enacts that 
' every person who falsely applies to goods any trade- 
mark ... or any false trade description to goods , . • 
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4liall • . . unleas he proves that he acted without 
intent to defraud ... be guilty of an offence.' 

The justices dismissed the information. 

The prosecutors appealed. 

Moutton, Q,C,, and M^Kenna, for the appellants, 
.argued that there had been a false description as to the 
place of manufacture, and that the respondents ought 
to have been convicted, even though they did not 
intend to cheat in a primary sense. 

Poland, Q.C,, and R, S. Wright, for the respondents, 
contended that, as there was no stipulation in the con- 
tract that the powder was of English manufacture, and 
there had clearly been no intent to defraud in the ordi- 
nary sense of the term, no offence had been committed. 

The CouBT (Lord Colbbidgb, C.J., and Mathew, J.) 
held, upon the above facts, that the respondents ought 
to have been convicted of having used a false trade 
description, and that misled the purchasers into accept- 
ing goods which otherwise they mi^ht not have 
accepted, which was the sense in which the words 
* intent to defraud' were used in 60 & 51 Vict. c. 28. 

Case remitted, 

Solicitors : M*Kenna k Co. for the appellants ; Bircham 
& Go. for the respondents. 



Queen^e Bench IHvigifm,\VBJbxn v. GBBeoBT. 
Dec. 6. / Shabpb (Qabnishee). 

Practice — Attachment of Debts — Admintstratum in 
Bankruptcy — Dividend Payable to Judgment Debtor 
—Order XLV., rule "[—Bankruptcy Act, 1883 (46 4' 
47 Vict. c. 62), M. 63, 126. 

Appeal from chambers. 

The plaintiff having recovered a j udgment against the 
defendant in the High Court, obtained a garnishee order 
niei against Sharpe, the official receiver for Birmingham, 
acting as trustee m the administration of the estate of a 
deceased person under section 126 of the Bankruptcy 
Act, 1883. The judgment debtor was a creditor in the 
administration, and it was sought to attach the dividend 
to which he was entitled under it. A Master having 
discharged the garnishee order, Gbaxiham, J., referred 
the matter to the Court. 

P. Gye, for the judgment creditor, contended that 
the dividend to which tne judgment debtor was entitled 
was a ' debt ' which was attachable under Order XLV., 
rule 1. 

M. Mvir Mackenzie, for the official receiver, was not 
called upon to argue. 

The CouBT (LoBB CoLEBis&E, C.J.,and Mathew, J.) 
held that the dividend in question was not a ' debt ' 
within the meaning of Order XLV., rule 1, and was 
not liable to attachment. 

Appeal dismissed. 

Solicitors: J. & 0. Robinson & Wilkin (for Goodyear, 
Borton-OD-Trent), for the judgment creditor ; Solicitor 
to the Board of Trade for the official receiver. 



Queen*s Bench Division,^ 



Hickman (Appellant) v. 



iMa^i^ratefCase,) V-^t^^'^^-^-^^i 






Bevenue— Excise — Hackney Carriage License — Omnibus 
. -^Standing or Plying for Hire — Custotns and Inland 
Revenue Act, 1888 (61 Viet, e. 8), «. 4, subs, 3. 

This was a case stated by one of the metropolitan 
tnagistrates who had dismissed an information against 



the respondent, charging him with keeping a carriage 
having four wheels, adapted to be drawn by two 
horses, not being a hackney carriage within the Customs 
and Inland Revenue Act, 1888, without a proper 
license. 

The facts proved were that the vehicle was an 
omnibus plying in the ordinary way for the conveyance 
of passengers for payment; that each passenger was 
charged a separate and distinct fare for his seat, which 
fares varied accordinff to where the passenger was taken 
up; that the respondent had not in force any excise 
license at the 21. 2s, rate authorising him to keep 
a carriage, but had in force an excise license at 16«. 
authorismg him to keep a hackney carriage. 

The appellant contended that a 21, 2s. license was 
necessary, since the expression ' standing or plying for 
hire ' in subsection 3 of section 4 of the Act of 1888 
was applicable only to cabs, and had no reference to an 
omnibus which plied for the convevance of passengers 
at separate fares on a fixed route. The question for the 
opinion of the Court was, whether the definition of a 
' hackney carriage ' in subsection 3 of section 4 included 
the respondent's omnibus. 

The Solidtor-General (Sir E, Clarke, Q.C,), B. & 
Wright, and Knox for the appellant. 

Channell, Q,C,, and H. Courthorpe Munroe, for the 
respondent, were not called upon. 

The CoTTBT (LoED CoLEBiDes, C.J., and Mathbw, J.) 
held that an omnibus clearly plied for hire, and was 
a hackney carriage within the meaning of subsection 3, 
section 4. The magistrate was right ; the 16«. license 
was sufficient, and the appeal must be dismissed. 

Appeal dismissed. 

Solicitors to the Inland Revenue and Close & Co. 



• L Land Rbgistbt). 

Lani^Chargss on^Sums expended by Local Authority 
—Bfgistration— Public Health Act, 1876 (38 4* 38 
Vict. c. 66), s. 267 — Lands Charges, Registration, and 
Searches Act, 1888 (61 4" 62 Vict. c. 61). 

This was a rule nisi for a mandamus to the vice- 
registrar of the land registry, calling upon him to regis- 
ter, under the Lands Charges, Registration, andSearcnes 
Act, 1888, two charges upon land in the borough of 
Nottingham for sums expended by the corporation as 
the local authority, by virtue of section 267 of the 
Public Health Act, 1876, in doing certain work re- 
quired. Chie charge was dated before and the other 
subsequently to the Act of 1888. The question was 
whether these were charges within the meaning of that 
Act. 

The Attorney-General {Sir R. Webster), Q.C., and 
Origin showed cause. 

R. S. Wright in support. 

The CouBT (LoBD CoLimiBeE, C. J., and Mathew, J.) 
held that such charges as these did not require registra- 
tion, and that the rule must be discharged. 

Rule discharged. 

Solicitors : The Solicitor to the Treasury : Sharpe, 
Parkers & Co. t 
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.Court of Appeal^ 

Cotton, L. J. 

BowBVi L.J. 

Fey,LJ. 

DecL 

Covenant not to Carry on Particular Buein en ^S ah qf 
eome Artiolee eompri$ed therein — Overlapping Bueineee, 

Tbe Bale by a bosier in the ordinary course of bis 
business of certain articles sold by a ladies' outfitter is 
not a breach of a covenant not to carry on the business 
of a ladies' outfitter, even if tbe articles sold form a 
substantial part of the business of a ladies' outfitter. 
Decieion of Kekewick, J., reversed, 

Everttt, Q,C,, and Batmey for appellant. 

ChadwyclcHealey {JVarmington^ Q.^., with him) for 
respondent. 

Solicitors : Edward Chester for appellant ; Sole, Turner & 
Klnghom (agents for W. E. Cripps k Son, Tunbridge 
Well*5) for respondent. 

Court of Appeal^ 

Cotton, L. J. 

BowBN, LJi ^Gbat v. Smith. 
Fbt, L.J. 
Dec. 18. 
Specific Performance-^PartnersMp^Affreement to Be- 

tire — Interest in Land -^Informal Agreement — 

Statute of Fravds—Bight to use Kame of Betiring 

Partfniet. 
' Cross ap^ls by defendant Bennett and plaintiff 
from a decision of KskewioHi J., reported 68 Law J. 
Rep. Cbanc. 808. 

Menry Terrell for defendant Bennett. 

Montague Crackanthorpe, Q.C, and Upfokn for 
plaintiff. 

voii. XXIV. 



O. Curtis Price for defendant Smith. 
Their Lobsskips dtamisaed both appeab. 

Solidtors : Torr, Janeways, Qribble & Oddie (agents for 
Dibbs Sc Clegg. Bamsley) for plaintiff; Pilgrim k 
Pbilllpe (agents for Smith, Smith & Oo., Sheffield) for 
defendant Smith; Indermaur k Brown (agents for 
F. W. Fisher, Doncaster) for defwdant Bennett. 



>^MYBBa V, CAZTBBflON. 



Court of Appeal. 

Cotton, L.J. 

BowsN, L J. 

Fey, L, J. 

Dec. 16. 

Idght — InfuTiction — Implied Grant. 

Appeal from a decision of Kbkewicu, J. 

In 1863 the London, Chatham and Dover Company 
sold to the plaintiff a piece of land on whidi he built a 
house, wliich he used as a shop and dwelling-house. 
The sale was carried into efiect b^r a conveyance 
executed after the house was built, which recited that 
the company required all the land other than that sold 
to the plaintiff for the purpose of constructing their 
railway. It contained no 'stipulation as to light. The 
windows in the back of tbe nouse faced the railway, 
which here ran over a series of brick arches, from which 
the house was cUstant about eight feet. Hie plaintiff's 
case was that from 1868 he had enjoyed access of light 
to the windows of this house through the openings oi 
two of the arches. In 1870 the defendant acquired 
from the railway company a lease of these arches for 
thirty years, and in 1887 he blocked up the openings of 
the two^ arches at the end nearest to tbe plaintiff's 
house with a wooden hoarding. From 1872 tne arches 
had been used for the storage of heavy machinery, 
which blocked out a portion of the light coming through 
them» ^^->^ J 
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The plaintiiF claimed an injunction. 

Kekewich, J.; held that the company sold to the 
plaintiff subject to an implied obligation not to obstruct 
the lights 01 his house, and granted an injunction. 

The defendant appealed. 

NemlUy Q. C.f and RuBtell Roberts for the appellant. 

Warminffton, Q^C, and Stcinfen Eady for the respon- 
dent. 

Their Lordships dismissed the appeal. They held 
that the company were under an implied obligation not 
to interfere with the reasonable enjoyment by the plain- 
tiff of the purchased premises in accordance with the 
purpose for which they were purchased, except so far as 
was necessary for the construction of the railway, and 
that the plaintiff had not lost his right by acquiescence. 

Solicitors ; Saflery, Huntley k. Sons; Hicklin, Washington 
k Paamore. 



HIGH COURT OF JUSTICE. 



Chunc^DimionAj^ r. Whatman. 
p; ' g • J Hoar r. Whatmak. 

Practice — Adding Parties — Sumtnons to Vary—Banh- 
rupt^Leave to use Trustee's Name — Rules of Court. 
1883, Order XVL, rule 11 ; Order LK, rule 71. 

Adjourned summons. 

This was a summons to vary a finding in the chief 
clerk's certificate. When the certificate was made the 
applicant was bankrupt, and the official receiver, in 
whom his estate was vested under the Bankruptcy Act, 
1883, 8. 121, being unwilling to proceed further in the 
matter took no steps to vary the certificate, but this 
summons to vary was taken out before the Long Vaca- 
tion by the applicant within due time. The time for 
taking out a summons to vary had now long since 
elapsed, and under these circumstances, this summons 
now coming on to be heard, the applicant had, in the 
meantime, obtained from the official receiver leave to 
use his name at the peering. 

Robinson, Q C, and Ingle Joyce, for the applicant, 
asked for leave to add the official receiver as a party to 
the summons. 

Renshaw, Q.C, and Freeman opposed the applica- 
tion. 

Kat, J., was of opinion that the application was one 
to which the Court ought to accede on proper terms as 
to costs, and directed the summons to come on again if 
the applicant gave securitv for costs to the extent of 
100/. 

Solicitors : Llttledale k Lefroy ; Kingsf ord, Dorman 
ft Co, 
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Chancery Division, 

Kat, J. ^Re Hitish. Brabbhaw v. Hjjjbe, 
Dec. 7. 

Will — Construction — Debt — Legaq/ — Satisfaction, 

Originating summons. 

A testatrix, by her will dated 1887, bequeathed a 
legacy of 8,000/. to M. B. H. In a codicil she directed 
that her funeral expenses and just debts should be paid 
at once. In 1878, on the marriage of the said M. B. H., 
she executed a bond to secure to him 1,000/. at her 



death, if he should be then livinff, or to his executors, 
administrators, or assigns if he snould have died leav- 
ing issue him surviving, but not otherwise, together 
with interest at 6 per cent, from her death. The bond 
was given to the said M. B. H. on his marriage, and to 
the knowledge of the testatrix wba assigned to the 
trustees of his marriage settlement. 

Renshaw, Q,C,, and Grosoenor Woods and Methold 
for the parties. 

Kay, J., held that the bond was not satisfied by the 
legacy, but that both were payable. 

Solicitors : F. Needham for Hamilton Uny, Ventnor; 
Rowollffe, Rawle k Cp, 



Chancery Division^ 

Ckxttt, J. yRc Racxsail C^btbr v. lUoxmM. 
Dec. 5. J 

Solicitor — Costs — Election to Charge not according to 
Scale — Creditors* Administration Action — Stde of 
Real Estate to satisfy Debts^To wham Notice of 
Election should be gioen — General Order under Soli- 
citors' Remuneration Act, lB8l^Rule 6. 

In a creditor's administration action, the defendant 
being the executrix and devisee of the testator, an 
order was made on the application of the plaintiff-^-the 
defendant admitting that the personal estate would not 
satisfy the debts — giving liberty to the defendant to 
sell out of Court certain real estate of the testator. 
Her solicitors gave her notice of their election to 
charge for their work under schedule 2, but the tazing- 
maater refused to so tax the bill on the ground that the 
notice was given too late. On a summons to review 
the taxation the decision was affirmed on that groimd. 

Stcinfen Eady for the summons. 

Martelli contrd, 

Ohitit, J., during the aigument, doubted whether 
in the case of an insolvent estate such a notice was 
sufficient, the vendor not being interested in keeping 
down the costs of the sale, and he referred to In re 
The United Kingdom Land and Building Association, 
68 Law J. Rep. Chanc. 182. Subsequently his lord^ip 
said that his present impression was that if a solicitor 
intended in such a case as this to be paid Under the 
non-scale charge he ought to apply to the Court in the 
matter, and he ought, at any rate, to give notice of his 
intention to the plaintiff in the action. 

Solicitors : C. F. Vartelli (for Leathes Prior, Norwich) ; 
PoUook k Go. 



Chancery Dimion,'\ 

Chittt, J. yin re T. Datibb's Tbitsis. 
Dec. 7. J 

I^actice — Ajppointment of New Trustees — Vesting Order 
— Ccpyholds-^Infant Sole Heir of Surviving Trustee 
-^Service—Trustee Act, 1860, ss, 7, 28. 

Petition for an order vesting copyholds in new 
trustees. The heir of the last surviving trustee was an 
infant. 
Street for the petitioner. 

Chittt, J., following In re Little, L. R. 7 Eq. 328, 
said that it was unnecessary to 9erve the heir. 

Solicitors : W. W. fc R. Wren. - t 
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r^OETHTj. IFaITHPUIL r. WOODLBT. 

Dec. U. J 
^^iee-r-Foreclomrf Actum -^ Penonal Order /(ir 
Ivimedioifi Pt^mtnt-^De/mtlt (^Appearance. 

Motion for judgment. 

This was a foreclosure action. 

The plaintifP by his statement of claim claimed (1) 
an accpunt of what was due under his mortgage ; (2) 
payment ; (8) in default of payment, foreclosure. 

There was an allegation in the statement of daim 
tiiat a specific sum was due to the plaintiff under his 
xnortgage. 

The action came on on motion for judgment in de- 
fiault of appearance. 

The defendant did not ajj^pear at the hearing. 

/. (?. Wood, for the plamtiff, asked for an order for 
immediate paymept on the ground that the defendant, 
l>y not putting in a defence, had admitted that the 
amount allied to be due from him was in fact due. 
He referred to Ibrrar v. Laa/, Hartland Sf Co., 54 Law 
J. Rep. Ghanc. 808 ; L. R. 81 Chanc. Div. 42. 

NoRT?, J.y held that, under the circumstances, the 
plaintiff was not entitled to an order for immediate 
payment. 

SoUoitors : Faitblull k Owen. 



Exxm.nro, J. 
Deed. 



} 



Re DowBoir's Subkibsioit so 
Abbitbatioh. 



Practice ^^ ArbUraf ion — Submiepicn made a Ride of 
Court on * Ex parte* AppUcation — How Matter 
commenced * Ex parte ' is to be Amgne^ ond Marked 
with Natne of Judgt. 

This was an tx parte application to have a submission 
to arbitration made a rule of Court. 

JSr. Fellows, for the applicant, ji^ferred to Wood v. 
Birch, ante, p. 89, (ind sa;4 that the matter not haviijg 
been initiated by any document contemplated in 
Order V., rul^ 9, or in fact by any document, had 
not been balloted for or assigi^ed to tf^is branch oif the 
Court. 

Stibuno, J., made the order, subiect to a9 inquiry, 
to be made by the registrar, as to wat (if any) was the 
practice in such a case. 

The pnicti($. ^ BubBeauj9pt].y a$(sertained from the 
registrar, was that the matter, beivg a new 9x1^, shoi^ld 
have been balloted foz> and that the officer would act 
upon and mark a ^^o^i w^ritten statement of the nature 
of the application. This was ^ubsj^uently doxud. 
Solioitopi! Dowion AinaUe and MartinaiUD, 



Mbtoaltb. 



Will — Forfeiture Clause — Rtpugnancy — Bankruptcy of 
Legatee — Absolute Interest — Limited Interests — Close 
of Bankruptcy — Bankruptcy Act, 1869, «. 81 — Bank'' 
ruptcyAct,l8S3,s.S6. 

Under a will made in 1864, by a testator who 
died in February, 1884, the plaintiff became en- 
titled to an absolute estate in certain personal pro- 
perty, and to a life interest in certain other pro- 
perty. The will provided that if by operation 



of law the shaice or interest of anyone of the cla^s of 
person^, 9f Vhom tl^ pUintiff wa^ one, should 1^ 
aliened or but for that provision vest in any other person, 
the trustee should hold the same for the benefit of such 
other person as therein referred to. The plaintiff was 
adjudicated banlorupt in 1882, and was an undischarged 
bankrupt until June, 1887, when the bankruptcy was 
annulled. Her claims under the wiU were resisted on 
the ground that the forfeiture clause had operated on 
her legacies both absolute and limited. 

Warmtngtonf O.C.j and T, Batsman Napier for the 
plaintiff. 

Neville, Q C, ftpd Ganelee for the defendant. 

ExKEWIoH, J., h#ld that the absolute interests midti 
the will were not affected by the forfeiture clause, 
which in that respect was void for repugnancy ; that 
the clause operated against the life estate, and at the 
time when receipt or payment became possible in fact, 
although, if the plaintiff had proved that her estate was 
solvent at the end of one year from the testator's death, 
and the delay in the annulment of her bankrupt<nr was 
owing to some accidental cause, ssmhle the lor&iture 
would not have operated. That section 81 of the 
Bankruptj^ Act, 1869 (cf. Bankruptcy Act, 18^8, s. 85), 
did not affect the case, masmuch as that applies only as 
between the debtor and the trustee or others claiming 
under the bankruptcjr, and does not affect the titl^ of 
persons claiming by mdependent title. 

fiollcitoxB : Haip«r k Battcook : Thomfion k Groom. 



Queen*s Bench Divisicn,\'REQm^ v. Teb JjKnem OF 
Dec. 11. / Bbomlby. 

Wdffh^i and Meamrse Act, 1878 (41 <$- 42 Via. c. 49), 
ss, 26, b9—Unjuet Scale — Scale supplied to Trades- 
tnan for Post-office Purposes — Liability of Tradesman, 

Rule for a prohibition to certain justices of Bromley 
to prohibit them from proceeding to hear and deter- 
mine an information agamst one ^icholls, charging him, 
under section 25 of the Weights and Meaaures Act, 
1878, with havinff a false and iu\}ust scale in his posses- 
ion for use in his trade. Section 25 provides that 
' every person who uses or has in his poaaession for use 
for trade any weight, measure, scale, &c., which is 
false or unjust shall be liable to a fine . . . an4 the 
weight, measure, scale, &c., shall be liable to be for- 
feited.' And by section 59, < where an^ weight, measure, 
scale, &c., is found in the possession of any person 
carrying on trade within the meaning of this Act . • . 
9uch person shall be deemed for the purposes of this 
Act, until the contrary is proved, to have such weight, 
measure, scale, &c., in his possession for use for trade.' 
Nicholls, who was a baker, carried on post-office business 
in his shop, and the post-office authonties supplied him 
with a scale for that purpose, which was marked with 
the letters ' G. P. 0.' An inspector of weights and 
measures went to Nicholls's shop, and finding the scale 
inaccurate, seized it, and instituted proceedmes under 
section 25. Nicholls had no other scale in nis shop 
except a small one, which was of no practical use. 

Poland, Q.C., and R, S, Wright, for the justices, 
showed cause. 

SirR, Webster, Q,C (^Attorney- General) and Casserley, 
for the Postmaster-General, supported the rule. 

The CouBT (LoBB CoLEBiDes, C J., and Mathbw, J.) 
held that it was clear that the provisions of the Act 
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were not intended to apply to weights, measuree, and 
scales supplied by the Post Office, and made the rule 
for a pronibition absolute. 

iSoUoitors : Latter & Willett for the justices ; Hunter lor 
the Postmastor-General. 



Queen's Bench Division, 
Dec. 12. 



} 



Jones v, Majrshall. 



P^iUm^ker^Speoial Contract with Fawner-^Deficit on 
Sale of PUdge^Bight of Aetion^P&wnbrokere Act, 
.1872 (86 * 86 Ficf. 0. 03)>. 22, 24. 

Appeal from Liverpool Oounty Court. 

The action was brought to recover a sum of 4lL 3«. 6c2., 
the deficiency upon the realisation of a watch pledged 
by the defendtuit with the plaintiff, a pawnbroker. 
The parties had entered into and duly signed a special 
contract in conformity with section 24 of the Pawn- 
brokers Act and Schedule 8, Form 7. The County 
Court judge nonsuited the plaintiff upon the ground 
that he was precluded from suing for the deficit oy the 
terms of the special contract, and the provisions of 
section 22 of the Pawnbrokers Act, which empowers a 
pawnbroker to set off a deficit upon the sale of one 
pledge against a surplus upon the sale of another. 

Fmlay^ Q.C.f and Bone^f for the plaintiff. 

OFeeley for the defendant. 

The CoirsT (LoBD CdLBB3a>e9> .J.,4Lnd Maxkbw, J.) 
held that there was nothi ng in the Act to prevent the 
plaintiff from reBortingt^riKft ordinary common law 
rights and suing for the deficiency arising upon the 
realisation of the pledge. 

Appeal allowed, 

BoUdtotB : J. & C. Attenborongh (for Bremner & Son) for 
the plaintiff ; Levy & Robinson lor the defendant. 



Queen*8 Bench JHmtim, \ Olivbb v, Lbwis. 
Dec. 17. / MoBRis, Claimant. 

Practice — County Court — Interpleader — Proceedings 
transferred from High Court — Claim for Damages — 
Supreme Court of Judicature Act, 1884 (47 ^ 48 
Vict. e. ^V^'-County Court JRules, IS&b, Order 
XXVIL, rules 4, 7, and 8, and Order XXXIIL, 
rule 10. 

Appeal from County Court. 

By section 17 of the Judicature Act, 1884, power is 

given to transfer from the High Court to a Countv 
ourt ' any proceeding by way of interpleader,' in which 
the value of the matter in dispute does not exceed 500/., 
and it is provided that ' every such order shall have 
^the same effect as if it had been for the transfer of a 
suit or proceeding under section 8 of the County Courts 
Act, 18o7 ; and the County Court shall have jurisdic- 
tion and authority to proceed thereb, as may be pre- 



scribed by any County Court rules for the time being 
in force.' 

Order XXXTII., rule 10 of the County Court Rules, 
1889, provides that a proceeding so transferred ' shall 
be tried in such manner and under such conditions as 
mav be prescribed by the order directing such transfer,' 
and ' in the event of no directions as to Uie mode of 
trial being given in such order, sudi proceedings shall 
be tried in the same manner as prescribed by the 
statute and rules applying to the trial of proceedings in 
the County Courts, but reserves leave to the ehierm Ot 
any of the parties to apply for special directions as to 
the mode of triaK 

: Order XXVII., rule 7, of the County Court Kules, 
1889, provides that where the claimant claims damapieu 
from tne execution creditor or from the hiffh bailiff in 
respect of the seizure of the goods, he shaU, in the 
particulars of his claim, state the amount he claims far 
damages, and the grounds on which he claims them. 

Interpleader proceedings commenced in the High 
Court on the application of the sheriff of London were 
transferred, under section 17 of the Judicature Act, 
1884, to the Clerkenwell County Court, but no direc- 
tions as to the mode of trial wei^ given in the order. 
After the transfer the claimant, in his particulars 6f 
claim delivered under Order XXVII., role 4, gare 
notice that she claimed the sum of IQOL from the 
execution creditor and the sheriff for damaffss ariung 
out of the execution. The Oounty Court juoge having 
entered judgment for the claim'ant for- idOA daiaageB, 
the execution creditor appealed. 

Wmchf Q.C. (with him Beaumont Morice), for the 
execution creditor: The County Court judge had no 
jurisdiction to adjudicate upon the claim for damages. 
The proceeding transferred was the issue as to the 
right to the soods taken in execution, and there was no 
power to adof to it a claim for damages. 

JSTsftn Collins, Q.C. (with him Morton Smith), for the 
claimant : The proceeding on being transferred to the 
Oounty Court oecame, m the absMioe of any special 
directions, a County Countv action subject to aU the 
incidents thereof, and a claim for damages could be 
rightly added tmder Order XXVII., rule 7, just as if 
the proceedings had been originally commenced in the 
County Court. 

The CoxTBT (LoBD CoLSBmeE, C.J., and Mathew, J.) 
held that the wording of the County Court Rules a? 
to interpleader applied only to actions commenced in 
the County Court, and that, as they contained no refer- 
ence to proceedings transferred from the High Court, 
the County Court judge had no jurisdiction to enter- 
tain a claim for damages in sudi proceedings, and that 
the judgment ibr .the claim for damages must be set 
aside. 

Appeal allowed, 

BoUoltont Oliver in person; Boss k Douglas Korman 
for the olatmant. 
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HIGH COURT OF JUSTICE. 



€^aneety Dimeiofu'^ 

Kat, J. ^Mace3bnzib V, Childbbs. 

Dec. 10,11,19. J 

BuiUding EttaU — Restrictive Covenant — Implied 
Agreement Binding on Vendors. 

The plaintiflfs, in 1868, boiu^t part of a building 
estate mm tniateee for sale subject to certain restrio- 
tive conditions as to building, which provided that 
all the plots were sold subject to the general stipula- 
tions contained in a deed-poll which had been or was 
intended to be executed by the vendors, and would be 
•executed hy each of the purchasers. The deed-poll 
was executed by the vendors and the plaintifb and 
some sixty-six purchasers in all from time to time down 
to August, 1889. It recited that it was intended to be 
•a part of aJl future contracts for sale that the purchasers 
respectively should execute the deed, and should 
thereby be severally bound by the stipulations thereof 
4ind it witnessed that each of the purcnasers covenanted 
with the other purchasers and the vendors to build 
only one house or two semi-detached houses on each 
lot. The deed contained no covenants by the vendors. 

The vendors had recently divided fifteen lots remain- 
ing unsold in 101 lots, and offered them for sale for the 
•erection of continuous rows of artisans' cottages ; and 
the plaintifis brought this action to restrain them from 
40 doing. 

Millar, Q.C, and Kenyon Parker {Sir H, Daveg, 
Q.C., with them) for the plaintiffs. 

Benshaw, Q.C., and Onsloto for the defendants. 

Millar in reply. 

vol. XXIV. 



Kay, J., said that the deed, although in form a deed- 
poll, must be treated as inter partes, and that Uie 
vendors, if not bound by a covenant, were bound by 
imnlied agreement not to depart from the tenns of it, 
ana granted an injunction restraining the vendors from 
authorising any purchaser from them of land inclnded 
in the original conditions to build on any plot more 
than one house or two semi-detached houses m aooord- 
ance with the terms of the scheme. 

Solicitors : Parish tc Hickson for the plaintifEs ; Frere, 
Forster ft Co. for the defendimts. 



Chanoerg Division, 

Chitit, J, 

Dec. 7. 






re E. W. Macik>nald. 
Alpin v, Macdonald. 



iVoc^fce — Administration — Debts Allowed, but not 
Claimed, 

In 1864 the above-named E. W. Macdonald died* 
On May 28, 1866, the usual order in a creditor's action 
was made for the administration of his estate, but in 
consequence of the insufficiency of the estate the pro- 
ceedings were not completed. Further assets having 
subsequently fallen in, the accounts and inquiries were 
by an order of May, 1888, directed to be continued. 

On November 16, 1889, the chief clerk made his cer- 
tificate, in which he divided the creditors into two 
classes : the first part of the first schedide containing 
those who had been ascertained to be alive or properly 
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representedy and the second part of such schedule con- 1 
taming a list of fifteen creditors, with debts amountinff | 
in the aggregate to 282/., as to whom no evidence had 
been adducea to show whether they were alive or dead. 
It also appeared that the notices which had been sent 
by post to all these creditors had been returned. There 
was a sufficient fund of New Consols in Court to pay 
all the creditors and leave the surplus over for the 
beneficiaries, and the question now raised, on the dis- 
tribution of this fund on further consideration, was how 
the debts of the creditors in the second part of schedule 1 
were to be provided for. 

JP. H. Colt for the pUintifil 

O, E, Tyrrell for the defendant. 

Chtttt, J., considered that the right form of order 
would be to carry over to the account of each one of 
the creditors in the second nart of schedule 1 by name 
an apportioned part of the New Consols equivalent, at 
the market price of the day, to the amount of his debt, 
and then the rest of the fund could be deklt with ; he 
added that he did not feel bound to direct anv further 
inquirv, and there was no reason why the whole ^d 
should Me kept in Court while these particular creditors 
were being ascertained. 

SolidtOTB : H. Tyrrell & Son. 



} 



Matmttat.t. Vt LaJTOLET. 



Chancery Divi8wn.'\ 

North, J. ^Nbwoomen v. Doddb. 
Dec. 14. J 

Practice — Adtninietratum Action — Fund in Court — 
Action by Creditor against Legatees to compel them 
to Refund their Legades—Payment out — Bight of 
Creditor to stop Order, 

This was an administration action. 

In Optober, 1889, a creditor of the testator took out 
a summons in the action that a fund in Court, repre- 
senting certain legacies bequeathed by the testator, 
and which had been carried to the separate account of 
the legatees, should not be paid out without notice to 
the applicant. On October 11, 1889, before the sum- 
mons was heard, the leffatees presented a petition for 
payment out to them of the fund in Court. When the 
summons came before the chief clerk he adjourned it 
to come on with the petition. On November 23, 1889, 
the creditor commenced an action against the legatees 
to compel them to refund their legacies. 

The summons now came on for hearing with the 
petition. 

Butcher for the summons. 

Coaens-Hardy, Q,C, and E, F, Hart for the legatees. 

E. F. Bubie, Procter, and F, W, Abrahams for the 
other parties. 

NoBTH, J., held that the creditor ought to have 
j^lied by motion in his action against the legatees for 
an injunction to restrain them from dealing with the 
fund m Court. He, therefore, dismissed the summons 
with costs, and made an order for payment out of the 
fimd. He, however, directed that the order should not 
be deliverod out before a time named, in order to 
pve the creditor an opportunity for moving for an in- 
junction. 

Solicitors: Hollams, Son, Cowan k Hawksley; Bower, 
Cotton & Bower; Michael Abraham 6c Co.; Prichard, 
Snglefield & Co. 



Chancery Division, 

Stiblivg, J. 

Dec. 18. 

Piractice — Interrogatories — Co-defendants — ' Opposite 
parties'-^Order XXXL, rule 1. 

This was an action against ten defendants to set aside- 
a release executed in nvour of C. and W., two of the 
defendants. The plaintiffs were interested under a will 
and settlement, and also claimed an account and ad- 
ministration of the estate. C. and W. alone put in a 
defence, and they now moved to vary an order made in 
chambers refusing to give them leave to interrogate the 
plaintiffs and six of the co-defendants. They also 
asked, in the alternative, for leave to amend their 
statement of defence by counterclaiming against the 
plainti£b and all the defendants other than themselves,, 
a declaration that the release was valid and binding on 
the plaintiffs and such other defendants, and that on 
such amendment being made they might deliver inter- 
rogatories. 

Bwkky, Q,C., and Orison for the applicants. 

Hastings, Q,C, and C. E, JenJtins for the other de- 
fendants, and 8, R, Blackmore, for the plaintiffis, were 
not called upon. 

SxiBLiKe, J., said ttuit J;he application was made 
under Chrder XXXI., rule 1, and the question was 
whether the co-defendants were, in this action, ' opposite 
parties ' within the meaning of the rule. In MoUoy v. 
Kilby, L. R. 16 Chanc. Div. 162, Cotton, L J., had de- 
fined an ' opposite party ' as ' a party between whom 
and the applicant an issue is joined.' There was- 
nothing in the cases of Brown v. Watkins, 55 Law J. 
Hep. Q. B. 126, and Shaw v. Smith, 66 Law J. Rep. 
Q. B. 174, affecting that definition. The co-defendants 
had put in no defence, and thereby admitted the allega- 
tion m the claim, but did not make it the ground of 
any application to the Court. There was, therefore, 
no issue joined between the applicants and co-defen-- 
dants. llie motion also asked for leave to amend by 
adding a counterclaim, but the answer to that was, that 
this was not a proper subject of counterclaim. The 
release was valid until it was set aside ; and, on the 
present pleadings, the rights of the applicants were not 
afiected. The motion must be refused, with costs. 

Solicitors : Hoares & Pattisson (agents for F. E. Langley,, 
Chudleigh) ; J. E. Moore. 



Chancery Division, ^ 

SXIBUQIG, J. [Be JODBELL. 

Oct. 26, 29. I JoDBBLi. V, Seale. 
Dec. 14. J 

WiU— Construction — Besiduary Oift^* Belatives herein^ 
before named* — * Vested and Transmissible Interests.* 

The testator, who died on November 12, 1882, by his 
will, dated March 23, 1868, gave his general per- 
sonsJ estate and the proceeds of sale of certain real 
estate to his executors upon trust for his wife during 
her life, and, after her death, he directed his executors 
to convert the same into monej, and thereout pay the 
several legacies therein mentioned. The testator be- 
Queathed several legacies to legatees, many of whom he 
aescribed as 'my cousin,' and three of whom as 'my 
niece.' Nearly all the legacies were given upoa 
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• truBt for 'the legatee' for life, and after his or her 
death for his or her children who should be living 
at the death of the legatee and of the testator's widow 
. and attain tweni^-one. He gave legacies to his cousins 
€. P. J. and C. S. H. and his three nieces if they should 
aurviye his wife, and in the case of his nieces attain 
twenty-one. By clause 87 of his will he directed the 
residue of his estate to be equally divided amongst 
' such of my relatives hereinbefore named as by virtue 
of the trusts and provisions hereinbefore contained 
shall become entitled to a vested transmissible interest 
in any part of my property, and as to such of them as 
are females, for their separate use respectively and with- 
out power of anticipation.' By two codicils to his will 
he revoked the bequests to his three nieces, and by the 
second he expressly excluded them from participation 
in the ' division ' of his residuary estate. 

This was an originating summons taken out by the 
executors for the purpose of obtaining a decision as to 
who were entitled to the residue. 

It appeared that several of the persons described by 
the testator as relatives were not legally his relatives 
by reason of their common ancestor never having been 
married. 

ZytHeeon Chvbh; Rwbi/, Q.C,and Christopher Jame»; 
Sir H,JamB8y Q,C,,\Renthaw, Q.C., and Ingle Joyce; 
Phipeon Beak, Q.C,, and Trevelyan; Farwell; Qraham 
Hasting$y Q.C., and Swmfen Body: Levett: Sir H. 
Davey, Q.C, and BaehUigh: Fischer, Q.C,, and ffadley 
for the various parties. 

Stxelivg, J., held that ' transmissible ' meant ' capable 
of transmission after death;' and 'relatives herein- 
before named' meant legitimate relatives mentioned 
nommaiimf if not by all, at least by some of their 
names. Consequently persons who took life interests 
only, and persons not legally relatives, were excluded. 
The only persons who, if the testator had died imme- 
diately after the execution of his will, would have taken 
under the residuary clause were C. P. J., C. S. H., and 
the three nieces; and C. P. J. having died in 1876, 
before the date of the second codicil, and the three 
nieces being excluded, the whole residue must go to 
C. S. H. The word 'division' in the second codicil 
did not lead to a contrary inference, the clause in which 
it occurred being superfluous, and inserted apparently 
only ex abundantt cautela. 

Solicitors : Satchell & Chappie ; Draces & Attlee ; Ward, 
Mills & Co. ; Lowe k Co. ; Wadeson & Malleson ; Walker 
& Whitfield. 



Pt^n^M Tu^r^^^ ^/7 f^ ^^ Goods of Alexander 
^^riz^Z^ J L^™ Melville, Eael of 
Admira^ Ihvtsum. ^ Lbvbn and MelVillb, db- 

^^^' ^^' [ CEASED. 

Will— 'No Appointment of Executors— Probate to Trus- 
tees as Executors according to the Tenor. 

Alexander Leslie Melville, Earl of Leven, died on 
October 22, 1889, having left a will dated February 1, 
1879, and two codicils dated respectively January 6, 
1882, and February 5, 1886. 

The testator did not, either by his will or codicils, 
make any express appointment of executors. He had, 
however, appointed Samuel Deacon, Bobert Williams, 



jun., Henry Stafford Northcote, and William Godden 
'trustees,' to whom he bequeathed, among other pro- 
perty, the residue of his estate in trust for certun per- 
sons named in the wilL 

The will^ which was divided into numbered para- 
graphs, had been drawn up by the testator himself 
witnout legal assiBtance. In paragraph 6 are the words, 
'My executors for my residuary estate.' There were 
no persons named in the will other than the four tras* 
tees to whom these words could apply. 

Searle now moved for a grant of probate to the four 
trustees as executors. 

Butt, J., granted probate of the will to the four 
trustees as executors according to the tenor. 
Solicitors : Godden, Holme k Co. 
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Admiralty Division, 
Bee. 10. 
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ytdUty— Insanity of Petitioner at Time of Marriage-^ 
Rule 196. 

George Fry married Elizabeth Scarden Bouth, 
July 25, 1889. On November 13, 1889, Edward 
Stanley Bouth, her son by a former marriage, went 
before Mr. Begistrar Middleton and obtained an order 
assigning him as guardian to his mother, for the pur- 
pose of mstituting against the said George Fry a suit 
for nullity of marriage, on the ground that his mother 
was not of sound mind at the time of her marriage with 
the said George Fry. 

The order was made under that part of rule 196 
which provides that 'where no committee has been 
appHointed, application is to be made to one of the 
registrars, who will assign a guardian to the person or 
unsound mind, for the purpose of prosecuting . . • • a 
suit on his or her behalf.' 

Middleton now applied in chambers to have the order 
set aside, on affidavits showing that the wife was sane 
at the time of the marriage. 

SearUf contrii. 

Butt, J., held that there beiuff evidence of sanity, the 
registrar ought not to have made the order. 

Order rescinded. 

Solicitors : Irvine, Hodges k. Borrowman for the petitioner ;■ 
Fry & Hudson for the respondent. 



Probate f Divorce, and 

Admiralty Division, 

Dec. 14. 



} 



Lbabkouth V, Leabhouth 
Ain) Austin. 



Divorce — Bespondent leading an Immoral Life before 
Marriage — Costs — Co-respondsTit not condemned in. 

This was a husband's petition for dissolution, on the 
ground of his wife's adultery with the co-respondent. 

Bayford, Q.C., and H. B. Deane for the petitioner. 

Wn Evans for the respondent. 

Middleton for the co-respondent. 

The petitioner and respondent were married in 
August, 1884, previous to which the respondent had 
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1)6611 leading an immoTal life. In December, 1884, the 
peUtioner went to India with hiB regiment, and made 
his wife an allowance. The following year he returned 
to this country and joined his wife, they travelling 
abroad toeether. At the end of 1888 Cf^ptain Lear- 
mouth's mther died penmless^ and the petitioner be- 
came entirely dependent on his pay. The result was 
that he accepted an appointment m Australia, and Mrs. 
Xearmouth had to put up with a totally different claee 
•of life. She said that she was unequal to it, and came 
home, greatly to the distress of her husband. She con- 
tinued to write affectionate letters to her husband, but 
after a time they ceased. Last May he returned home, 
^ind from inquiries that were afterwards made he found 
that she and the co-respondent were living together at 
Brighton. 

In order to come home the respondent procured 70/. 
to be sent to her through her mother. It appeared on 
arrivinff in England she had written to the co-respon- 
•dent, who was an old friend, and asked him to come to 
her. She had represented to him that she had no 
means, and that if he did not keep her she would have 
to go back to her old life. 

Butt, J., held that, although the petitioner had but 
182/. a year in Australia, and could not afford to make his 
wife an allowance, and although he had done his best 
to prevent her from coming home alone, inasmuch as he 
bad finally allowed her to do so, knowing that she bad 



led a life of prostitution before marriage, the oa- 
re^ndent ought not to be condemned in costs. 

Decree fM, without coits^ 

Solicitor : Mande &: Co. for the petitioner ; Edward Davies 
for the respondent and co-respondent. 



ProbaUf Divorce, and'^ 
AdamraUjf Dituion. VSmixh v, Sjuxh. 

Dec. 17. J 

Judicial Separation— Decree againat Wife—Subeequent 

Moleetatum of JBueband hy her — Jurisdiction of 

Court to attach her for Contempt, 

Walter Smith obtained a decree of judicial sepaia- 
tion from his wife in May, 1888. In October, 1888, she 
molested him and interfered with his trade and buainess 
of a baker to such an extent that he had to sell his 
business at a heavy loss. 

Deane now moved to attach the wife for contempt of 
Court by molestin^^ her husband, after a decree of judi- 
cial separation had been pronounced against her. 

Butt, J.: My functions are at an end with the 
decree. The parties are now strangers to each other 
and I have no jurisdiction over them. The profjer 
authority for AL:. Smith to apply to is a police maffia- 
trate. Motion routed. 

Solicitor: J. Bannister Brown. 
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